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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

REC £{\VED  UNITED STATES DISTRICT COURT ~ SEP 16 2071

forthe WESTeRN CLERK, U.S, DiSTRICT COURT
WESTERN @smcr OF TEXAS
District of “TEXAS BY, A
JDEPUTY CLERK
A usTr N Division

CaseN(l :21 CV0829R55

(to be filled in by the Clerk’s Office)

MARSHALL RAY PagTazs

Plaintiff(s)
(Write the full name of each plaintiff who is filing this complaint.
If the names of all the plaintiffs cannot fit in the space above,
please write “see attached” in the space and attach an additional
page with the full list of names.)

OFFrcet T~ HALLMARK
OFFTcer S. MALERO .

Defendant(s)
(Write the full name of each defendant who is being sued. If the
names of all the defendants cannot fit in the space above, please
write “see attached” in the space and attach an additional page
with the full list of names. Do not include addresses here.)

R o S R N T R N N N N W N g

COMPLAINT FOR VIOLATION OF CIVIL RIGHTS
(Prisoner Complaint)

NOTICE

Federal Rules of Civil Procedure 5.2 addresses the privacy and security concerns resulting from public access to
electronic court files. Under this rule, papers filed with the court should ot contain: an individual’s full social
security number or full birth date; the full name of a person known to be a minor; or a complete financial account
number. A filing may include only: the last four digits of a social security number; the year of an individual’s
birth; a minor’s initials; and the last four digits of a financial account number.

Except as noted in this form, plaintiff need not send exhibits, affidavits, grievance or witness statements, or any
other materials to the Clerk’s Office with this complaint.

In order for your complaint to be filed, it must be accompanied by the filing fee or an application to proceed in
forma pauperis.
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

I. The Parties to This Complaint

A. The Plaintiff(s)

Provide the information below for each plaintiff named in the complaint. Attach additional pages if
needed.

Name /Vlarslm// /chjq /4(1’7‘4:';\

All other names by which

«
you have been known: Mars /La// kaq, /Odr *I‘dn‘Cde vis Co Jaif €/r‘0f)
ID Number Booking # A1-1233¢
Current Institution Travs Ca‘{m,/;(/ _Correcth bi\a[ Com p/ ex
Address 3619 Bill “Frice Ad. ’
Del Vafle 7X 75C( 7
Citv State Zip Code

B. The Defendant(s)

Provide the information below for each defendant named in the complaint, whether the defendant is an
individual, a government agency, an organization, or a corporation. Make sure that the defendant(s)
listed below are identical to those contained in the above caption. For an individual defendant, include
the person’s job or title (if known) and check whether you are bringing this complaint against them in their
individual capacity or official capacity, or both. Attach additional pages if needed.

Kz ill subnid Debindads” full namesJ bedye %% o a later dote,
Defendant No. 1

Name J. HallmarK Canablefo obtain full name)
Job or Title (if known) ﬂa, stin p 9 /f&& Of’ 76; cey” .
Shield Number CunKnewn at this Hime )
Employer AM,S‘/I'VL P ofice Deﬂar ‘fme""%
Address Us €. 3™ <.
Austin X 7530(
City State Zip Code

Iﬁ Individual capacity ﬁ Official capacity

Defendant No. 2

Name 3- /144/(/’0 ('cmaé/e; o Qé‘fQI}‘L'/Z{// ﬂd@

Job or Title (if known) Austin P 0 /IC;: 07(’74'(2/
Shield Number ( ynknon af +his time
Employer Austine Lolice Depirfment
Address S €. gth st !
Au stin X F570(
City State Zip Code

IZrIndividual capacity Ierfﬁcial capacity
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Case 1:21-cv-00829-RP-DH Document 1 Filed 09/16/21 Page 3 of 14

Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

II.

Defendant No. 3
Name N /,4
Job or Title (if known) !
Shield Number
Employer
Address

City State Zip Code
[ Individual capacity ~ [] Official capacity

Defendant No. 4

Name N /A
Job or Title (if known) o
Shield Number
Employer
Address
City State Zip Code

[] Individual capacity [ ] Official capacity
Basis for Jurisdiction

Under 42 U.S.C. § 1983, you may sue state or local officials for the “deprivation of any rights, privileges, or
immunities secured by the Constitution and [federal laws].” Under Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971), you may sue federal officials for the violation of certain
constitutional rights. ‘

A. Are you bringing suit against (check all that apply):
(] Federal officials (a Bivens claim)

Izr State or local officials (a § 1983 claim)

B. Section 1983 allows claims alleging the “deprivation of any rights, privileges, or immunities secured by
the Constitution and [federal laws].” 42 U.S.C. § 1983. If you are suing under section 1983, what
federal constitutional or statutory right(s) do you claim is/are being violated by state or local officials?

varth Amendterct - illeqel [enlawfel seizewe of Properfy
oo oty o s Plis 17
Fourfeenth Amendment ‘,..dle'»} u7 ,oer_cm-fﬁb %wbe A on of Ha /aa)S.

C. Plaintiffs suing under Bivens may only recover for the violation of certain constitutional rights. If you
are suing under Bivens, what constitutional right(s) do you claim is/are being violated by federal
officials?
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

HI.

Iv.

N/A

7

Section 1983 allows defendants to be found liable only when they have acted “under color of any
statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia.”

42 U.S.C. § 1983. If you are suing under section 1983, explain how each defendant acted under color
of state or local law. If you are suing under Bivens, explain how each defendant acted under color of
federal la . Attach additional pages 1f eded ;

Oﬁf.ur E m avrested and char j@[ me for THEFT of % o jlﬁ(k on
oct. 9, zol‘l e wnlawbelly seized my hike.

o#?wM«‘m ~ fafsely claimed that affear running +he seriad #07[‘ é,/é_ Hod it
was stofen from M‘Zum FL. TI;e both of; /’(,;4,//!, p //ng_{gc/ me and ,06"/“"6 y

Humselves, [ The 6]u$ ch z;Z,e was dismissed? § . my P”/""Lj leas not- been

Prisoner Status rLfavne 7o

Indicate whether you are a prisoner or other confined person as follows (check all that apply):

|00o0dad

Pretrial detainee

Civilly committed detainee
Immigration detainee

Convicted and sentenced state prisoner

Convicted and sentenced federal prisoner

Other (explain) Egm/& Vl‘a/df'of' (wa%l“ﬂ\ji f’CVocﬂlfar\ éeﬂ{//qu . Gw:?;Mjo%au D&@

Statement of Claim

State as briefly as possible the facts of your case. Describe how each defendant was personally involved in the
alleged wrongful action, along with the dates and locations of all relevant events. You may wish to include
further details such as the names of other persons involved in the events giving rise to your claims. Do not cite
any cases or statutes. If more than one claim is asserted, number each claim and write a short and plain
statement of each claim in a separate paragraph. Attach additional pages if needed.

A

If the events giving rise to your cla1m aros out51de an 1nst1tut10n describe where and when they arose.

on Oct. 4 20[1, T was avrest Jj the Defen a ¢ fov Resishi 4rres

theft; %ZL o,d/’,m/ //a,//mark di na%/ms/( e for Haﬁ}(r #j 4? InT an. 202/
T was ¢ foy ‘Ke maqrs
T was ; mje from 77)(3'2/:5 mz/ iron casfez/ ovcvl‘fm /ﬁéfd%%ﬁk
/ﬁ%ﬂﬁ—mﬁ%ﬁwsweﬂd “nor-d L Infemal Affairs Divis ;m-

If the events giving rise to your claim arose in an institution, describe where and when they arose. KPJ .
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

C. What date and approximate time did the events giving rise to your claim(s) occur?

g‘f 3019 an‘ affroximatdy €:00p.m. ot F-[| comvenience store 015t
Iy;, U'a‘e::;}oﬂ at ap‘omklmazLdti 2'00pm., T was m‘«j’-"ﬁdﬁ&/ﬁr%/’ajg C/w(j,_

The bogus case was lorompffy E’:ISMTSSE&
D. What are the facts underlying your claim(s)? (For example: What happened to you? Who did what?
Was anyone else involved? Who else saw what happened?)

Ty Trovis Counfy Courf-of -Law ¥#S CAUSENO. 20400220, T was charged for
stealing g ok bicgyefe - MJ former corm‘ af'pamfea[ caunsel,Cheryl Hindera,, 1ot me Hhat

* Hhe case Made no seanse cohafse eve( " and e /}MS«JW aji-mf Counselor Huder
fold me thet Hie case « reeked offohuz, mvswuclucf 4 éucLM/&S{c{fo fle a dzrm.

PRIVATE CITEZEN o f +he fime +le D Ak / c/w/r;
715;/6: S/éb ;VINM@ [effers fow%& Defendants Iﬁﬁrnﬁ%&s D,vw

+he c,fy orney s ffice (L(ZWEn?grcemauLDaéhu Div.) heve gone Lnausaere ~@:c{a
ftm capies of what Iw marled ¥o yarisas en;‘/ﬁes)
V. Injuries

If you sustained injuries related to the events alleged above, describe your injuries and state what medical
treatment, if any, you required and did or did not receive.

A“v SHr)

. FWMC{ bike at Vx/x/ /Waﬁé(ﬂakam/( 5/\/«4) ‘n Se'o,lgmﬁe(‘z,o (9,

amd T hcwb raa-p of\ VM T 6 Dwr-o,(%,,a{e./ S
el o“_ ,CL ele M /Ouﬁc '/‘rmffﬂr#aﬁoru 1o 5 thL 7‘6 M?‘fﬂ’l L(}m/k
Q_,Lc %n[,),J h& is 7‘%1 f-u\/@/m o;C oh,e_x Veélc/e,/mr

IM sy flevedd f'rdm Fear, Paranaiz, dxiety, fost o weges padieall,
VL Relief  Menfel ‘ﬂ#‘f"}j R jme" ,U - From P'Efﬂfdlt-? é] Austin [slice Dept. 1

State briefly what you want the court to do for you. Make no legal arguments. Do not cite any cases or statutes.
If requesting money damages, include the amounts of any actual damages and/or punitive damages claimed for
the acts alleged. Explain the basis for these claims.

) w/mmq m{a’% 7 ~+o /NLL i ‘F/w C/fy a%’4us/m andfy r
Austin 4{: pf ;%’M cocdfindim 19, fa rd.s_c mc aba b//(e,

o me, to arrestog me
B) Zampens) J : s '-j.'lS‘ 000 (/br 607% )@Qdaz&)

C) p ””""'.V‘- 4”” - #25 000 for +he Deﬁnc/ ants <a/1u{ Mke ﬁ/ ennesce S
Eof—fkﬂaclfq m‘forneqi oﬁ’agk;—ap/ /hc/?%venc,e., (w‘,o( Ma/;C/da,SiMSS

D) A/k'"d"“' Dl‘f”"l" Zm/“—"?m 1o 56777'6’ out arpcwrv‘1 rnerv/un
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

VII. Exhaustion of Administrative Remedies Administrative Procedures

The Prison Litigation Reform Act (“PLRA™), 42 U.S.C. § 1997¢(a), requires that “[n]o action shall be brought
with respect to prison conditions under section 1983 of this title, or any other Federal law, by a prisoner confined
in any jail, prison, or other correctional facility until such administrative remedies as are available are
exhausted.”

Administrative remedies are also known as grievance procedures. Your case may be dismissed if you have not
exhausted your administrative remedies.

A. Did your claim(s) arise while you were confined in a jail, prison, or other correctional facility?

[ Yes

o No

If yes, name the jail, prison, or other correctional facility where you were confined at the time of the
events giving rise to your claimg(s).

B. Does the jail, prison, or other correctional facility where your claim(s) arose have a grievance
procedure?

D Yes

D No
IjDo not know (_I Wfb# humerons

nevanees fo APD TAD. amd +he
c/fj a/l&- and 0177

Fy mgr.)

C. Does the grievance procedure at the jail, prison, or other correctional facility where your claim(s) arose
cover some or all of your claims?

[ Yes
D No
|Y(Do not know

If yes, which claim(s)?
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

D. Did you file a grievance in the jail, prison, or other correctional facility where your claim(s) arose
concerning the facts relating to this complaint?

A ves Loy claim pxd) NoT arise iv juil ]
] No

If no, did you file a grievance about the events described in this complaint at any other jail, prison, or
other correctional facility?

[ﬂ Yes [0 T hepe canfinaously submited goievamees Fo the D@’QW“A, z.A *A'j
[J No IG/SG /uq‘ \/ol'cz-naai] M‘Zﬁ{l_/w'ﬂt /ulh /]Zeﬂwsﬁl a/'/’ccsﬁk« -
C@ Affé'wgk o?ﬂ‘c_e,j

E. If you did file a grievance:

1. Where did you file the grievance?

— : ; 1o APLLoFY. tallmarK in Nov. 20/ wisle «f- coifl amson. -
FR ol e ik [ YO 1S B AP i
RubbUNTT i Feb, 2020; and T onee a7a,‘~wro/'l M/”‘l, #: of .
tallimerK é Malers: Recadly Aug.B8, 203 T wrote. ALY - Tnternal Afbvivs another

Gémp'/m?b‘i ’ v 7 (Pleecsr sen exhibit #2) |
2. What did you claim in your grievance?

7 /me{ that + was andarfolf Jﬂ V. 070 4 7 7%2
Mmcéc{ -defendadts gpd - wm/eojl m?/o,; /;Ci(. f@%,jj FZL%

&- The D@Qm/mﬁi nor T.A.0 ’ feﬁgﬁe‘/v@ m{(;; (?M‘e«/m&

3. What was the result, if any?

A/OM . A/a resutt -

4. What steps, if any, did you take to appeal that decision? Is the grievance process completed? If
not, explain why not. (Describe all efforts to appeal to the highest level of the grievance process.)

Tye fe/ep/t»md wr,‘#ek, amd emarled Austn c,ity ’47%‘%7'/\( 07%%
(ohile T coas }w/ Incarceyated) .

Keuwﬂj, g4 A_‘f_j 7, ﬂoll,Isu/ml‘M a /e%r‘fo /asﬁn, C’,f{ M

4#’: Mike '%/H%‘-i‘/ d/hdSﬂencé‘fc"ghk;C,:fy/}{’1l.,h0¢1¢ql;27 fhem of'rvu;;r

jndent ts File oo cfaim ! 7 v v
(Please see E X/u'ér}"’l)
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

F. If you did not file a grievance:

1. If there are any reasons why you did not file a grievance, state them here:

iy J/i File \CjTl”l.CUdMM-S LUI}LLWOWCZIS/ Iﬂﬂ/ M C’ii/:/y ffa//

2. If you did not file a grievance but you did inform officials of your claim, state who you informed,
when and how, and their response, if any:

N n/omwc( Mike /fenmsuﬁ , Law E nfommw/‘ D efense Depz‘/ d,m[
Spance Crank, c;}‘g /Mjr./ of nw:,c/d/‘/n. (A least 3 '%/‘w)

G. Please set forth any additional information that is relevant to the exhaustion of your administrative
remedies.

= {l(l all W I CO&(,(J( /Oylbf 7% .S’—e»u(’l):j FC/)‘{JD I;\,"/‘/ﬂ:f Coa/r-(-

amd, - hane no otter remed af'/d,u) va, /dj[&. —m enelssin /a cap
of Exﬁo";l_-;,i arievames—1o City Ul - ot é%(ﬁlif‘f‘& +o :L‘.mé:rnaz /42‘4/?; 0'@.,

7. ;
(Note: You may attach as exhibits ¥ this complaint any documents related to the exhaustion of your

administrative remedies.) C F(€<LS& Paja ‘ A oF /[ ’, Mw( 88 oF ” )

VIII. Previous Lawsuits

The “three strikes rule” bars a prisoner from bringing a civil action or an appeal in federal court without paying
the filing fee if that prisoner has “on three or more prior occasions, while incarcerated or detained in any facility,
brought an action or appeal in a court of the United States that was dismissed on the grounds that it is frivolous,
malicious, or fails to state a claim upon which relief may be granted, unless the prisoner is under imminent
danger of serious physical injury.” 28 U.S.C. § 1915(g).

To the best of your knowledge, have you had a case dismissed based on this “three strikes rule”?

] Yes

o

If yes, state which court dismissed your case, when this occurred, and attach a copy of the order if possible.
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Exhibid £

ﬂcﬁu}-/— 7, Ao2l

A ustin er"j Hall

Aftn: Mike /‘/cnn%ssylldwé'nﬁrammf Dettnge )y h 5/0&” Crocnk p C{'éz /Mauczjer
Po. By 1098
Austin TX 3877

Re: ¢1cp20-Y00220; uzrcprood oF LAWSET

Ded}’ SIAI'K' :.

T rzjava/fo t+he oﬁo()&/nmv%nec{ %c#cé.yg acnst (e /” steaf, m‘) ot 6/;(/&, ok was
t’/élvff’a/b/ DISMISSE@ in Travic Co. Courf -af~Law S in Jan. 202/, T am A(reé nelit. ,)‘17 o that

i be filng a conl ackin for deprivafin of it (12 w.s.c. §1985) bas afos mathiphe

Vrolatrims of /14? civnl r:}tﬂig ¥ scccﬁ,af wnlawhul a/e/r/"/ahu ot ﬂa7 /N/e}’@, o/'//b/@( a/’/res‘s,‘o;\_l
dbise of officid capacry wnd maticisss and el intent: oommirtod é] Awstm /Oo/f‘ae -
Depavtrent 0fficere fallmark and Malers.

Mr. //fnn«gg v gour [etfet (Tuly2o21) oo instructed] petp coutrct an“unknoan detective ot
AP 0~, ,m/r'afﬁnj thad there /< STLLL 40 ongoing ; open ihvcs(/fmé«}w - even %afj/{ his éﬁ»’ﬁ
eriinad o/na(je cwasdistisced. The so-coed "zhvesﬁjaﬁan'/my condlyched :/] 45 conkhown
a(e-{-ec/r’ugéycu told mets dicl "I” 10 obtam said detectnes name.) adds ipcalt fo /yaf/v...
-@mﬁaf /)arafsma‘{y Aas/m»dﬁz offreidde. Moreoves, e Mum‘J presecafyr o ckmw/fJ ed 2 ny
o7 mer cowﬁqﬂow‘fa‘a{’ coayzu.( , thVj/ /%héra, tHhat NITHING a4 bot He cqse made
Sense . g a/afé-, ﬂen‘faf ﬂ,ﬂ ﬂ‘ oy 7‘5& Ot’y of Aushin Aas rcfam/z/ my lﬂr//é/ Jo me.,
I+ Vm still covdenel that sacdd AlO-ofBreens a/a/ wof abuce teir atdi{dmfy,. Hon, savz 774
;»z,o{, Fov the idS Ustiet Court after yaarle served wi. process.
ﬁam Fruly,

FACE BA oF 11

ooy
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ot T2

Aujust 18, 303l =X
Austin. fotice Depurtnent ( APD)
Tuterned Alfairs \Diwxfam C TAD)
lo. Box 1088

Austin [ TX 7767

L] ,5 |
RE: TRAVEs co. COURT-Ar-LAW, cAuse# 20- 400220 ; ALD. OFFzeps HAUMARK £ MALERO
!

To Whim # May Concern .

On 0ct. 1, 2007, T was qerested for Iﬁué/fc Znfoxicatte and /eafrkﬁly Arrest 6 7‘7{1 above -
refevenced APO. o#ar&/‘ TACJ also an/awﬁ’z_/}/ 5ez'ud%'oa'/lmzfef bregole because tHe |
Clamed it was stolen from Myam, FL; ot = was ot cﬁayt%\ajgy‘méﬂ hr Hely-

Due to thet apeest Cand otber technical vidlefions), /Jaroé was modifled gnd T was
retumed s TOCT-LO. Four- aboit Loteen 14 ubhs. . While at- o, flamion Co-Tafl, Ha Rudd -
C(n/f(fd@, ond He East Texas Treatment Faa'/ﬁ‘j (70T, rgﬂ?‘e- 2bout 3 ,./

PEY amer S

Chandwrithn) 1o Offeurs /r’ez//mark‘é Malero; as well as Jrierancs fo o Trtrnad -
Affaire Divivin of /410 J at their #8-downwn p /h&w'n}j Qéoafmﬁ_ bike Mo owe M/[-cc(
T was released from TOTLAFFF 5y Dec. 202 [ hewever, abot 2woks, fafey , i Man .202(
X was Wﬁ:’sﬁaﬁdl for theft ‘?ﬁ Mg own bike . /%7 former wwﬁa//ﬂhﬁ/ counce/,
(’/iu]l flindera, stated that Hhae cise made no sense hatzoeser” amd ¥ was
/Ofa'rr}ﬂf/j dismicsed if the /ﬂw by ard U’wﬁz /\/mcg, %4¢hjar7én s Counselor -
tindera told me tat eiflor spd Al Y -offers accfciea)f/y eufered e orong senal -
H-for the bike oy ,ﬂar/mg enfered felse ifoymation awd ﬁ/ commitfed perjarg.
T any 252, oy bike. stil HAS NOT biaen. rehurned o e, lich, es
"%’I case a [of more <evious {’dm a.‘/égﬂoo bifee . lo/ezse cam{"mz f‘fcefp-ﬂyz notify e

dfauﬂ— /X ve.sv‘rydﬁ‘dm 0570 ‘/44 o%&ﬁu”/m;ﬁcam&oé -as well as /]"»700 djﬂ“f ”‘gr élﬁ’e .

3
’

5/‘7!&{9 )

ko 0 i,

FAGE 86 or 17

cofy
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

A. Have you filed other lawsuits in state or federal court dealing with the same facts involved in this
action?

[J Yes

o vo

B. If your answer to A is yes, describe each lawsuit by answering questions 1 through 7 below. (If there is
more than one lawsuit, describe the additional lawsuits on another page, using the same format.)

1. Parties to the previous lawsuit
Plaintiff(s)
Defendant(s)

2. Court (if federal court, name the district; if state court, name the county and State)

3. Docket or index number

4. Name of Judge assigned to your case

5. Approximate date of filing lawsuit

6. Isthe case still pending?
[] Yes
] No

If no, give the approximate date of disposition.

7. What was the result of the case? (For example: Was the case dismissed? Was judgment entered
in your favor? Was the case appealed?)

C. Have you filed other lawsuits in state or federal court otherwise relating to the conditions of your
imprisonment?
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

E( Yes

] No

D. If your answer to C is yes, describe each lawsuit by answering questions 1 through 7 below. (If there is
more than one lawsuit, describe the additional lawsuits on another page, using the same format.)

(Pletse see page 104 oF If)

1. Parties to the previous lawsuit

Plaintiff(s) M ars hall KW /odr#m‘n
Defendant(s) aa,'pfwh 7. /C//M(I/K// et al.:

2. Court (if federal court, name the district; if state court, name the county and State)

(LS. Dishick Courf - Eastern Oistrict of Texas —?/ef Djvizron

3. Docket or index number

(’,ase,ﬁ.“ (.20 = ev - 0058/ - TDK — KNM

4. Name of Judge assigned to your case

Mag istrate Vuz{;;e, K. Nicole Mitckefl f Judge Jerem g D. Kernadfe

5. Approximate date of filing lawsuit

October 28 2020

6. Is the case still pending?

] Yes
[jNo

If no, give the approximate date of disposition chmé V- 7‘ Q. 09~/
' 7

7. What was the result of the case? (For example: Was the case dismissed? Was judgment entered
in your favor? Was the case appealed?)

Da,:,l:(,”;ii:;'! /%fz‘;wpfﬂdjiﬁj fd%‘lé)tj pcrﬁcs oint /ﬂﬂgdﬂ—‘fo wﬂ%c{rau')

DoSmdSec( witliat /Nddc//u, rej¢rJzU the /r:Sdn. Mfaéjﬂuaw,
&= Fld oo ® Notiee of ﬂp/al -rrss weﬂK)
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(com‘mau(c From ?}} 0 oF 1) g

D.
4. /)arv‘:e,s to +he ’OreV'aas /(lwsar/'
/J/qlnfl'[lt[ Cs) /%at’f/m// Ie% A/-;‘qﬁu

/DQ‘A’M{MS (_s) J-/Y)M‘/ /€0§a,/6§ /éQS/UM 4&5‘/

2, Court. US Distrct Cowrf ~ Southern District-o f Texas - Howeston D_/'V .

3. Docket+# . (anknown)

4. Name of %0{76 us:‘jned fo four case . J(ZK/CM, Sim LaketD)
| v

s /i,opvoﬁmavle dafe of “6‘//;7 (awsait  November 2007 ¢7)

6. s the cese shif /0””(’37
= no , give the aﬂﬂrox/mmé L/a')cﬁ of c(/SPoS/TITdV\ K008

F Wﬁm" W&Sa‘f‘AQ» resutf of 7%& C(L.Se,? D/'sm;'ssa/ . no avg/)za/.
(T was K/CQSLC( foom TOCT in Jan. 2008 amed c//c/ne/amwer the wun‘)

PACE 104 of 1/
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

IX.

Certification and Closing

Under Federal Rule of Civil Procedure 11, by signing below, I certify to the best of my knowledge, information,
and belief that this complaint: (1) is not being presented for an improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation; (2) is supported by existing law or by a
nonfrivolous argument for extending, modifying, or reversing existing law; (3) the factual contentions have
evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable
opportunity for further investigation or discovery; and (4) the complaint otherwise complies with the
requirements of Rule 11.

A. For Parties Without an Attorney

I agree to provide the Clerk’s Office with any changes to my address where case—related papers may be
served. Tunderstand that my failure to keep a current address on file with the Clerk’s Office may result
in the dismissal of my case.

Date of signing;: Sep—/—em él/ g 204/
Signature of Plaintiff W E ‘“1- ﬂ-ﬁw

Printed Name of Plaintiff Moars 44// ﬂq,v )ﬂa/r.fWA

Prison Identification # 8 ookmq # /2,33&

Prison Address Trav:s cowpﬁl Correchonad, complax 3¢y Billfpice Ad.
Def Valle X 75¢i 7

City State Zip Code

B. For Attorneys

Date of signing:

Signature of Attorney

Printed Name of Attorney

Bar Number

Name of Law Firm
Address

City State Zip Code
Telephone Number
E-mail Address

Page 11 of 11
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JS44 (Rev. 06/17)

The JS 44 civil cover sheet and the information contained herein neither replace nor sup
provided by local rules of court. This form, approved by the Judicial Conference of the

CIVIL COVER SHEET

ement the ﬂliné

)|
%nited States in September 1

purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM,)

and service of pleadings or other papers as reg
974, is required for the use of the

uired by law, except as
lerk of Court for the

I (a) PLAINTIFFS

Marshall Ray Partain

(b) County of Residence of First Listed Plaintiff
(EXCEPT IN U.S. PLAINTIFF CASES)

(C) Attorneys (Firm Name, Address, and Telephone Number)

DEFENDANTS
Hallmark et al

NOTE:

Attorneys (If Known)

County of Residence of First Listed Defendant

(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

1:21CV0829RpP

II. BASIS OF JURISDICTION (Piace an “x” in One Box Only) II1. CITIZENSHIP OF PRINCIPAL PARTIES (Piace an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
O 1 U.S. Government %X 3 Federal Question PIF  DEF PIF  DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State 0O 1 O I Incorporated or Principal Place 04 04
of Business In This State
0 2 U.S. Government O 4 Diversity Citizen of Another State 0 2 O 2 Incorporated and Principal Place Os 0Os
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Subject of a 0 3 O 3 Foreign Nation O6 06
Foreign Country
NATURE OF SUIT (Place an

110 Insurance

120 Marine

130 Miller Act

140 Negotiable Instrument

150 Recovery of Overpayment
& Enforcement of Judgment

151 Medicare Act

152 Recovery of Defaulted
Student Loans
(Excludes Veterans)

153 Recovery of Overpayment
of Veteran’s Benefits

160 Stockholders’ Suits

190 Other Contract

195 Contract Product Liability

196 Franchise

QQ Qaaaa

QQQo Q

O 210 Land Condemnation

O 220 Foreclosure

O 230 Rent Lease & Ejectment
O 240 Torts to Land

O 245 Tort Product Liability
O 290 All Other Real Property

PERSONAL INJURY PERSONAL INJURY |3 625 Drug Related Seizure
O 310 Airplane O 365 Personal Injury - of Property 21 USC 881
O 315 Airplane Product Product Liability O 690 Other
Liability O 367 Health Care/
0 320 Assault, Libel & Pharmaceutical
Slander Personal Injury
O 330 Federal Employers’ Product Liability
Liability O 368 Asbestos Personal
O 340 Marine Injury Product
O 345 Marine Product Liability
Liability PERSONAL PROPERTY [©

O 350 Motor Vehicle O 370 Other Fraud O 710 Fair Labor Standards

0O 355 Motor Vehicle O 371 Truth in Lending Act
Product Liability O 380 Other Personal O 720 Labor/Management
O 360 Other Personal Property Damage Relations

Injury
O 362 Personal Injury -
Medical Malpractice

O 385 Property Damage
Product Liability

O 740 Railway Labor Act
O 751 Family and Medical
Leave Act

[ CIVIL RIGH 0 PET O 790 Other Labor Litigation
(X 440 Other Civil Rights Habeas Corpus: O 791 Employee Retirement

O 441 Voting O 463 Alien Detainee Income Security Act
O 442 Employment O 510 Motions to Vacate
O 443 Housing/ Sentence
Accommodations 0 530 General
O 445 Amer. w/Disabilities - | O 535 Death Penalty
Employment Other: O 462 Naturalization Application
O 446 Amer. w/Disabilities - | O 540 Mandamus & Other |0 465 Other Immigration
Other O 550 Civil Rights Actions

0 448 Education O 555 Prison Condition
O 560 Civil Detainee -
Conditions of

Confinement

() 422 Appeal 28 USC 158
O 423 Withdrawal
28 USC 157

O 820 Copyrights

O 830 Patent

O 835 Patent - Abbreviated
New Drug Application

O 840 Trademark

I SOCIAL SECU]

O 861 HIA (1395ff)

0O 862 Black Lung (923)

O 863 DIWC/DIWW (405(g))
O 864 SSID Title XVI

O 865 RSI (405(g))

O 870 Taxes (U.S. Plaintiff
or Defendant)

O 871 IRS—Third Party
26 USC 7609

O 375 False Claims Act

O 376 Qui Tam (31 USC
3729(a))

O 400 State Reapportionment

|0 410 Antitrust

O 430 Banks and Banking

O 450 Commerce

O 460 Deportation

O 470 Racketeer Influenced and
Corrupt Organizations

O 480 Consumer Credit

O 490 Cable/Sat TV

O 850 Securities/Commodities/
Exchange

O 890 Other Statutory Actions

O 891 Agricultural Acts

O 893 Environmental Matters

O 895 Freedom of Information
Act

O 896 Arbitration

O 899 Administrative Procedure
Act/Review or Appeal of
Agency Decision

O 950 Constitutionality of
State Statutes

V. ORIGIN (Piace an “X” in One Box Only)

) @] Original 32 Removed from 3 3 Remanded from O 4 Reinstatedor O 5 Transferred from O 6 Multidistrict 0 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation - Litigation -
(specify) Transfer Direct File

VI. CAUSE OF ACTION

42:1983 Prisoner's Civil Rights

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:

VIL. REQUESTED IN O CHECK IF THIS IS A CLASS ACTION DEMAND § CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23,F R.Cv.P. JURY DEMAND: Yes (INo
VIII. RELATED CASE(S) 5 ,
instructions):
IF ANY ¢ imstruetio JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP X

wpce Pitman

MAG. JUDGE

Howell
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S TN THE HUTTED STATES DISTRTLT cCodRT
KECEIVED Fl
FOR THE WESTERN DrsrRrer oF TEXAS LE D
AUSTZN pIVTSTN 0CT 22 2021

CLERK, U.s DISTRICT COURT

8Y ‘ WESTERN DISTR :
DEPURY BY ICT OF T
MAgsHALL R. FARTATZN o S

Plaintitf, LERK

Vs. Case Mo. A-21-cv-§29-RP

OFFreeR T~ HAUMARK aud

OFFzeeR . MALERO,
Pefendants

/’LAIMIFF§ MorToN To AMEND oRTSINAL ComMAINT WrTH
DereDANTS ' coRRECT Full NAMES And BADGE NUMBERS

Purs uant fo Fedeval Kales of Cuil Brocedare, /écﬁ 5)(2), Aaint bl moves
1hi's caqm" for ,oarm/’ss"an, +fo 4mcn<{ /M'S Or:’jfnaf comlo/a/'m’— wf?‘A éo'/% Mhdcmf's}
correct fell names and éac{jt nambers; cohich were ¢ ecen\f& obfainel éj hin.
Listed befows are both defendmds’ Lull and correct names crth Al{yé numbers!

Defendast#* 1 - Officer Jason ﬁ’a//Markl ga{?e, #630*-7-/ and
Defonduct™ - Offcer Shardy Neloro, budye * 77/

lﬂ/am-ﬁ# rezaesr‘s this honovable court +» jmff his Mation. So That both
Deﬁam{mcfs can. nowd ée. /0’0:“':/} ScrveJ W/}‘/L larocess'

KC.S pﬁdl ﬁl/ (7 5aélh/#€J,

Mavskall Rey Farfain., pro se




CTCTERERELLLLLLELELELRLLSESSSSSSSSsSsSsSsSss........————
Case 1:21-cv-00829-RP-DH Document 8 Filed 10/22/21 Page 2 of 3 1

TNMATE DECIARATION

T, /Mar;/m//ﬂ&y gr‘/nfn, . [ravis Co. 50016;## A112336 éei::j IareSean/j confined o
the Travis Co. Correctsnall Com}o/ex o Aeméj declre andey Ma@ of, /ejay y
Pamuw‘ o A8 u.s.C. Section [F16 and Texas Civil Prackice and Lemedies -
Code Section [32.00f, that-+he Ilérf.jo/}ﬁ Mmotion fo amend or('jmaf c,omlo/a,;,\,,é.
curth a/e&n(zm/s ‘oovrect 7[6‘0//' names and éa\JjC lzc{mélr_s“ /S +rue wi/w{
Coryect fo the bhest of M?, kqow/{#@ and. belief

EXECUTED oN THES THE 20™ DAY OF OcToBER, 202/

Declmant

CERTTELATE oF SERVILE

I, Marshall Koy, /fwfa;n/ Traws Co.Booking 2112336, do Am,@ certr
tHhat o True am;(c,armr‘ copy of s ﬁrf?ow\zi motron 1o an
or(?lﬂd complent coith deferdats’ covreet full names and é@e -
nwméi,m' was 55!\/&( upm 7%& a’c/@no/cuaé éf/ /o/Qcirf? Same ;n
requier (nted Ctates mail 1o! Austm ﬂ}labe’par/men«ﬁ? Attn.

veed Jason tallwark #6307 € officer Shardoy Nelero FEIA

?/5 E. i"/‘ 37‘.,, 4a579‘n,,,T)( 75";0/,. on Fhis 7%2,/ 20”‘5/43, o/’ %@5
203/

Wt 2. [

Mavshatl Ragy fortain
Plaintitf - DJro se
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Marshatt R. farfar. 72112326
Travis Co. Corvectronad Qof\s\m X
3614 Bitl Price Rd.

Del ,\%\\m\ 7 X

ClevK of the Court
Unifed States Dictick Court
Western Oistrief of Jexas — Austine Nivisia
5ol W. 5™ st Ste.ue0
Austin , TX
7970/
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Case 1:21-cv-00829-RP-DH Document 9 Filed 10/25/21 Page 1 of 3

ockhy ag, 1D ~FILED

oCt 2 202 0CT 35 202
e N CLERK US DISTRICT COURT
o\-%%‘g;ié@‘ﬁ ﬂ e WESTERN DISTRICT OF TR

(‘//er " of the Court

(LS. Destriet Lourt

Wesfern Dizfriet 0107?)(45’ Au,s%m Division
50/ W. 5% st. Ste- (100

Austin JTX ?8770/

Re Case o A-at-ov-da1 -4t-D1, /@r/m . Wbk, hal
Dear Cerk!
é.nc/os«( plesse Lind +wo (2) copres ofa (etfer whrek vy _g,,,m{ «por
“e?%-‘é counse( by placing same in regular .. mail on #his
day the 20% of Ot 202/.
Thank qou very sosch muck for gour Hime. and assfonce

.S{MCI‘(/\ )

DNt i
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October 30, 202/

/l/(’fj han /679/, Division Chief
Litigation - ity of Aashin Law Dept
Po. Box 1546

Austin [ TX 78367 -15%6

Re: Paerazh v. faumrk, er AL,
LASE No. A-2/-cv-829-RP-DH

Dear Ms. Kiley
T n accordgnce wifh te " D uf)i 7o Serve 0//05/39 &aa,ncv./ /” Io/eue, be advised
that zve submithed fwo (2) motims o He Court amd Served Goth Defendands-
C olbicer TasonHallmack #6207 and Offcer Séam/a%, Nelero®s7 U) af:
Austin by liee Dcpy‘. , HE §t- St , Aushin, TX 770 . The First metron was Loy
appo/hfmertfof counsel; the secand motion was 1o amend oy 0,«('7,;,,;/ Cdm//ﬂ,;\f
with Defendants correct Lufl names ond badse F#'s.
Unﬁfﬁmafejv T didnf receive He ORDER OF SERVICE From He Court
wrcti! %0443 (10-20-203{).

T qoure evillmg o consider a. setffement fo off -set the costs ot
c;(‘oeus,w, //fi'fa,é'pn/ /o/faie/ —/{4/ -ﬁfce f-o makg, anm oﬁ[éy as$ I-m
very reasonable . Thonk you.

Crears ﬁc«& ,

Marstall /Qa? Fartain




§ arshall B. %ﬁlm?\ #2//233¢

Trawis Co. Covrectional Complex | mwmwmwmm pISTRICT
b T 2021 PM2 L
Seré %l\ \vz\mh&
Del Vaffe, T
el Valle, TX —0t/7 SCREENED BY CSO
Clerk of i&@@ )
Unrted u*a*mu

D; ?.. rf
Western DTSRy B ]t Divisien
Eol w. 5% %\ Ste (100
Adstin. [ TX
7r0/
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Case 1:21-cv-00829-RP-DH Document 11 Filed 11/08/21 Page 1 of 3 |

TN THE UNTTED STATES DISTRICT COURT ‘
FoR THE WESTERN DITSTRICT OF TEXAS

Austal DIvEsToN FILE D

NOV 08 2021
CLERK, U.S. DISTRK
WESTERN DiS TEWS
Mauswas Ray Prerazu, o
P/a-;n?"f?ce
v Case No. A-21-CV-329-FF

OFFcer JRSoN HALLMARK and

OFFICER SHARDAY NELEK,
Deftm{wnﬁ?-

DeclARATEON FOR NTRY OF DEFAULT

M a.rsAA// ,ea?, [ﬁar/a,‘n y dﬁrﬁé\cj o(ec/ai’es .

1. T am f/uclﬁ VaintifF heren. The Mmf/a/mL Aerein wastiled on op aboi |
+he [F* of .iep‘m[ef; 202/.

d. The court 70//65 aud rcca'rc/ Aere:h Sélow f%aﬁf?“eﬁeﬁ’h(/akﬂ were Serva/
/ﬁm(:cssé the (fnited Sates /Mzrs‘[%/ witha Cop g of Plainditf's eamlo/amf
aa ‘f‘é& Z[M @0# OCMJJ 302/.

3 Mooy ove () dep fave. elapsed since that duteon ahik
‘/‘ﬁﬂ Dﬂ‘/}nd’a S /)erem wiere Serva/ w/r% a co,fy m[’ ;0 /ﬂ/ﬁ{ﬁé/)-fi
comp/ain-/; t’xc/ad/‘ry the date Hhereof




| Case 1:21-cv-00829-RP-DH Document 11 Filed 11/08/21 Page 2 of 3

4, The De#:-zcémé /)avc 74//«/ o answer or ofherwise g/eyfa,d as To _
/0 Jaintitfs aom,&/ainf, Oy Serve g cop of 0’7 ahswey of anjf &féf@’hm
c‘dhi(_*/n "t m\:ﬁ/y'f' /m ve At«/ , Hpon ﬂ/amfrj#‘ herein .

5. Def}uc/amzs‘ ave rwf/'rz 7‘:44 rm/zfay service atw‘/ qre ﬂm[/'n/'éﬂ%s

ov ihcompefents.

I; /M&HAA// Ko /%V 7[61"", Aeméj rflac/dre, ancér /'61446/ 0/‘ e\fjar 7%4{'
‘/‘AL '/c\)rgmy r/ec,/armZZ. '@r em?; 070 c/&vﬂauﬁz JES %ra.e a/nd/ cé‘/’d]

EXeeuled ol THES THE 47 DAY OF NoVEMBER 33/

,Qgs/acfﬁ/ﬁ/ submi “//
O SI)

Marshal] Ray Farfain

Pro se

_CERTIELCATE of SERVICE

T Mosshall K. /J;zrﬁfn, do herel cerfiﬂ Hat o free and coprect
Gz)lﬂj oF +he ﬁ;tejo/}:? C/@C/&mﬁm %7r Cnfr 01[, a/e/aa# Ads éﬂeh 5erVed7
uﬁdn the Deﬁhc/w%fs é ﬁ/{(cﬁy SamT m alor 4.S.PS. mar! 1o

M ejéan fl‘éy, Divisige. Chie . Lf@aﬁwt - C:‘/jy of Austin /_d«/De,,of. , / 0. Box (5 6,
Austio, TX 7E7C7 ~(SYC, on this the 17 c/ag off Novembar, 202/,

WasrkotlV 2. [
Marshill R7 fertain
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Case 1:21-cv-00829-RP-DH Document 12 Filed 11/17/21 Page 1 of 4

RE C E\\i = D TN THE UNTTED STATES DISTRICT COURT
FOR THE WESTERN DISTATET OF [exAs F / L E D
AUSTIA DIVIsTON :

CLERK (; o
By > TERN DI TRIRICT Coypr
M aksuALL RAY FARTATN, o
Alaintitf, PUTY STk

V. Case No. A-2/-CV-329 - RP
OFFTCER TAsON HALLMARK and
OFFrcefR SHARDAY NELEKO,

Detondants .

MoroN Fol JUDEMENT 8Y DeFAuLT

)Oarsaam‘ fv Iea/é 5S of the Federal Kules of Civil #mec{ara, IO/a;'m’-iﬁﬂ i-cslé‘ec‘#%
moves +hic honorable vcourf fov o 'fca\/j'/hmféj defealt in +hs case, which. cyas Filed
in this court on or about the [F™* a/acg’g/' §eﬂkmééc 202/ andin Saf/oat'f#ereof
would reyeaff’u/\/y SAaw .,

1 Ow October I, 207 , this court ORDERED L cFondarts 4o e aw answer?s
the Cdm/d/afqﬁ/- Service of /Qrocess was o(a§/ seruw/ %7 the U.S. /%drs Aa/ "
care of A tyﬁ(m— Rile , Divisici C'ﬁ,e/’ of Lr’ﬁja{rbw ’ C:’fj 01& 4&(57%, Low Dglmé ;

2. Under the /DMV/SI'(W of the Fedewad Kules of Civif ,ﬁracdare,, Keale 12 (0) (A)((') ,
"fl defindant mast serve au answer © within 21 a/w,s ater éeﬂyc served coiththe
summnS ancf com//ﬂmf.”cém//;'wis adided) T i case, no answer or othey defonse
Aas Accn 7(}766{ 5;7 the clé?‘c;nc/ah/:s. p/qr}t)[l#’f—‘m‘/éhd.? Hﬁf '/c{e'he/aufs are
w?//ﬁz@ aés;‘racfivy te adminstmtron o{'/'asﬁlae with their disobedience or
tesistance +o +his Court< owlér,’




Case 1:21-cv-00829-RP-DH Document 12 Filed 11/17/21 Page 2 of 4
3. Pluinkf¥ submited his Dechvahin For Entry of Dehaalt 40 Ha Offiee of Hhe
Clerk on ovabout Nosember 2, 2021, Sakfvj a " Nebice of en'ﬁj of Defarctt”
pwﬁudn/‘ to Ho Foduwal Qules of Covil frocedure Kale 4(a)C1)( €), t date,
wl’u‘ejw’s November /S/ 2921, P/,,,hﬁ;cr ﬁa: not /-ee,e;'vw/ 34;‘4{ nefrie Fom e Clerk.
Ninethalss, im complance coih. Looal Court Rk SS. Fuslure fo_Obtuin Debauth -
U;%{# men%, +o avof(,{a,dirm/‘ssa/, lﬂ/a:hﬁ#’ moves s courf-for a detalt J“ﬁm

4. Mo proceedings hare boan faken by Ha debdunts since PlaichHl served them
with a 1rue and correct caloj of his Declyrapon For é‘m‘y of Deftatt ’ and

5 Defendarts were rof-in mi/:hy Serviee c/unij service of éww‘fj nior are "%7
indawts or /nmmpekfﬂ%.

PRAYER FoR RelreF

p /amfhcf /oraxls Heat his Aahovaé/i court- wifl va[erq 0(67[)061/4 Jd j/hcvt/; :PL‘/%L
best interests of J';Lsﬁze_ an jmmé him aamlotmufaiy meafes in Hha et
0/1 #15; 000.00, T n fhe e,vm/' Iﬂ famtitF oo/fd/'hs J{ICA f&//d‘/; AL f'CSlOéFﬁ[('(// cw%//q,:ds*
/)JS i/}jd hefive M/:'C/ (IM&{ lﬂam'ﬁi/é, dam(ﬁes /ezuesﬁ

b ated . Novemél/ (S, 203.( ﬂe%ﬂen%t/@ 5«5131/’#!14
Vsl lOR Lot

%rs&// /Qa,; /0444 in
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CERTIFIPATE oF SERVIXE

T, Mavshal/ k’(y /:W‘Fa:’a-/ Travis Co. Bookin g# 2112356, fereh certidy Hhatatrae
and correct co(j of the #aryow mofhon ﬁrJ‘ue{fMA/- éj’ Mi/,t hoc baen Served
Upon thar defevdands éj placih Same i fﬁaﬁzr «.5.PS. mail !

M quML /@//t’qr Divsian 4/)/(44 Litgation —Coty aﬂ /fds)‘m [aw Depf {ﬁ 0. Box 1SY¢ y

AZJS%:‘A,, 7Xf7¢?767 = (SY6, o #«3 the 1\51"”“ g/a'?/ of A/oveméer', 202/

Weanelullf. o
Plaintff - fro Se




&m«r\u\&\\ R. \%&\}c\v #2/1235 m_ |

w_ Traus Co. Correchimal Complex | R ﬁ%zwﬁ
B3CY Bitl Price Rd-

“ Del Valle, TX

*USA*FOREVER »

p\m _\N m\\:.\.@m\ Ms\‘aﬁm\v b.&\i@* ﬁ\o.:\.*\
f\m.«*&ﬁ ,DR\..:SNQ\ Texas \\%RM\.:.« _@
5ol W. 5™ st Ste.lt (1)

Fin TX
k&u n, 9701

75617
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i 3
TN THE UNTTED STATES DISTRICT Coult

NOV'22 2021 rop rHe wesTeRw prsTezer oF TEXMS Fi
CLERI L& CHimRally oo fily, L E D
WESTER 14 00 2307 OFNERAS ACISTIA/ Dz:\/ISIo/\/ 7
T DEPUREYERE NOV 2 2 201
CLERK, U.S. DISTRICT COUR

Maesnacs RA¢ PakTazw, T N DiSTRCT 8
Plaintf¥, | DEPY

V. (ase /\/a. 1-2-av- §29-KP- pH

OFFTcER TAsoN HALLMARK and

OFFrceR SHARDAY NELERO,
Defendants.

MOToN To REvIeW CLERKS TWAcTIoN
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, $

§

V. §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

DEFENDANTS’ ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFEF’S PRISONER’S CIVIL RIGHTS COMPLAINT [DOC 1]
AND ALL AMENDED COMPLAINTS, MOTIONS, ASSERTIONS OR OTHER
CLAIMS, INCLUDING [DOC 8], [DOC 11], [DOC 12], [DOC 13]

TO THE HONORABLE JUDGE ROBERT PITMAN:

Officer Jason Hallmark and Officer Sharday Nelero of the Austin Police Department, hereinafter
sometimes referred to as “Defendants,” file this Answer denying all claims, and asserting Affirmative
Defenses to Plaintiff’s Complaint [DOC 1] [Form: Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil
Rights (Prisoner)], and AND ALL AMENDED COMPLAINTS, MOTIONS, ASSERTIONS OR OTHER
CLAIMS, INCLUDING [DOC 8], [DOC 11], [DOC 12], [DOC 13].

Pursuant to Rules 8 and 12 of the Federal Rules of Civil Procedure, Defendants respectfully show
the Court the following:
ANSWER

Pursuant to Federal Rule of Civil Procedure 8(b), Defendant Jason Hallmark (“Hallmark™) and
Defendant Sharday Nelero (“Nelero”) respond to each of the specific averments in Plaintiffs’ Complaint as
set forth below. To the extent that Defendants do not address a specific averment made by Plaintiff,

Defendants expressly deny that averment. !

! Paragraph numbers in Defendant’s Answer correspond to the paragraphs of the Complaint For Violation of Civil
Rights (Prisoner Complaint) Pro Se 14 (Rev. 12/16).
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COMPLAINT FOR VIOLATION OF CIVIL RIGHTS
(Prisoner Complaint)

With regard to the NOTICE and other pre-printed official language contained within the
subparagraphs and subheadings included under this section, no response is required, as this portion of the
COMPLAINT does not contain any factual or liability allegations. To the extent any response is required,
the Defendants deny the allegations, and further deny that Plaintiff has any valid or supportable basis for
any recovery of any type or nature.

I. THE PARTIES TO THIS COMPLAINT

A. The Plaintiff(s):

With regard to this section of the pre-printed official form, no response is required, as this portion
of the PRISONER’S CIVIL RIGHTS COMPLAINT does not contain any factual or liability allegations.
To the extent any response is required, Defendants admit that Marshall Ray Partain is the named plaintiff
in this case. Defendants are without sufficient knowledge to form a belief as to Plaintiff’s present address.
Any remaining allegations are denied. Defendants further expressly deny that Plaintiff has any valid or
supportable basis for any recovery of any type or nature.

B. Defendant(s):

Defendant No. 1:

Defendant Jason Hallmark admits that he is an officer with the Austin Police Department.
Defendant denies the remaining allegations of excessive force. Defendant further expressly denies that
Plaintiff has any valid or supportable basis for any recovery of any type or nature.

Defendant No. 2:

Defendant Sharday Nelero admits that she is an officer with the Austin Police Department.
Defendant denies the remaining allegations of cruel and unusual punishment of or and excessive force.
Defendant further expressly denies that Plaintiff has any valid or supportable basis for any recovery of any

type or nature.

Page 2 of 9
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II. BASIS OF JURISDICTION

Denied. With regard to this section of the pre-printed official form, no response is required, as
this portion of the COMPLAINT does not contain any factual or liability allegations. To the extent any
response is required, the Defendants note this section, including subparts A., B., C.,D., merely state
factual and legal conclusions and procedural matters, and the Defendants reserve all rights and
opportunities to contest any prior determinations or conclusions and deny any allegations, and further
deny that Plaintiff has any valid or supportable basis for any recovery of any type or nature.

III. PRISONER STATUS

With regard to this section of the pre-printed official form, no response is required, as this portion
of the COMPLAINT does not contain any factual or liability allegations. To the extent any response is
required, the Defendants deny that Plaintiff has any valid or supportable basis for any recovery of any
type or nature.

IV. STATEMENT OF CLAIM

Denied. With regard to this section of the pre-printed official form and the handwritten
allegations, no additional response is required, as this portion of the COMPLAINT merely asserts
conclusory statements or opinions of law and fact. To the extent any response is required, the Defendants
note this section, including subparts A., B., C.,D., merely state factual and legal conclusions and
procedural matters, and the Defendants reserve all rights and opportunities to contest any conclusions and
deny any allegations, and further deny that Plaintiff has any valid or supportable basis for any recovery of
any type or nature.

V. INJURIES

Denied. With regard to this section of the pre-printed official form and the handwritten
allegations, no additional response is required, as this portion of the COMPLAINT merely asserts
conclusory statements or opinions of law and fact. To the extent any response is required, the Defendants
reserve all rights and opportunities to contest any conclusions and deny any allegations, and further deny

that Plaintiff has any valid or supportable basis for any recovery of any type or nature.

Page 3 of 9
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VI. RELIEF

Denied. With regard to this section of the pre-printed official form and the handwritten
allegations, no additional response is required, as this portion of the COMPLAINT merely asserts
conclusory statements or opinions of law and fact. To the extent any response is required, the Defendants
note this section, including subparts A., B., C.,D., merely state factual and legal conclusions and claims
for relief which are expressly denied. Defendants reserve all rights and opportunities to contest any
conclusions and deny any allegations, and further deny that Plaintiff has any valid or supportable basis for
any recovery of any type or nature.

VII. EXHAUSTION OF ADMINISTRATIVE REMEDIES ADMINISTRATIVE PROCEDURES

No response is required, as this portion of the PRISONER’S CIVIL RIGHTS COMPLAINT,
including subparts A., B., C., D., E. (1,2,3,4), F. (1,2), G.(including Page 8A of 11 [dated August 9, 2021,
and also referenced as Exhibit #1]; and 8B of 11 [dated August 18, 2021, and also referenced as Exhibit
#2]) does not contain any factual or liability allegations. To the extent any response is required, the
Defendants note this section merely states factual and legal conclusions which are contested and denied,
and the Defendants reserve all rights and opportunities to contest any prior determinations or conclusions
and deny any allegations, and further deny that Plaintiff has any valid or supportable basis for any recovery
of any type or nature.

VIII. PREVIOUS LAWSUITS

With regard to this section, including subparagraphs A, B (1 through 7), C, D (subparts 1 through
7 (including Page 10A of 11 [DOC Page 13], no response is required, as this portion of the PRISONER’S
CIVIL RIGHTS COMPLAINT does not contain any factual or liability allegations. To the extent any
response is required, the Defendants deny the allegations, and further deny that Plaintiff has any valid or
supportable basis for any recovery of any type or nature.

IX. CERTIFICATION AND CLOSING
With regard to this section, including subparagraphs A, B, no response is required, as this portion

of the PRISONER’S CIVIL RIGHTS COMPLAINT does not contain any factual or liability allegations.

Page 4 of 9
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To the extent any response is required, the Defendants deny the allegations, and further deny that Plaintiff
has any valid or supportable basis for any recovery of any type or nature.

DEFENDANTS RESPOND TO AND DENY PLAINTIFF'S AMENDED COMPLAINT, MOTIONS,
ASSERTIONS OR OTHER CLAIMS, INCLUDING [DOC 8], [DOC 11], [DOC 121, [DOC 13].

Plaintiff has also filed the following documents which make various allegations and demands for
relief. The Defendants DENY all of the requests as follows:

[DOC 8] - Plaintiff’s Motion to Amend Original Complaint With Defendants’ Correct Full Names

and Badge Numbers. To the extent any response is required, the Defendants deny any allegations of fault
or liability and further deny that Plaintiff has any valid or supportable basis for any recovery of any type or
nature.

[DOC 11] - Declaration For Entry of Default. Denied. Defendants did not receive a copy of the

Original Complaint until November 15, 2021. To the extent any response is required, the Defendants deny
any allegations of fault or liability and further deny that Plaintiff has any valid or supportable basis for any
recovery of any type or nature.

[DOC 12] - Motion for Judgment By Default. Denied. Defendants did not receive a copy of the

Original Complaint until November 15, 2021. To the extent any response is required, the Defendants deny
any allegations of fault or liability and further deny that Plaintiff has any valid or supportable basis for any
recovery of any type or nature.

[DOC 13] - Motion To Review Clerk’s Inaction. To the extent any response is required, the

Defendants deny any allegations of fault or liability and further deny that Plaintiff has any valid or

supportable basis for any recovery of any type or nature.

AFFIRMATIVE DEFENSES ASSERTED TO PLAINTIFF'S
AMENDED COMPLAINT, MOTIONS, ASSERTIONS OR OTHER CLAIMS,
INCLUDING [DOC 8], [DOC 11], [DOC 12], [DOC 13]

1. Defendants deny any deprivation under color of statute, ordinance, custom, or abuses of

any rights, privileges, or immunities secured to the decedent by the United States

Page 5 of 9
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Constitution, state law, or 42 U.S.C. § 1983, ef seq.

Defendants hereby invoke the doctrine of Qualified Immunity and Official Immunity.
Defendants discharged their respective obligations and public duties in good faith, and
would show that their respective actions were objectively reasonable in light of the law and
the information possessed at that time.

The incident in question and any claimed resulting harm to Plaintiff was caused or
contributed to by Plaintiff’s own conduct.

Pleading further and in the alternative, Plaintiff’s injuries and damages were caused in
whole or in part by the conduct of other persons or entities who are not currently parties to
this lawsuit.

Pleading further, alternatively, and by way of affirmative defense, Defendants would show
that at the time and on the occasion in question, Plaintiff failed to use any degree of care
or caution that a person of ordinary prudence would have used under the same or similar
circumstances, and that such failure was a producing cause or the sole proximate cause of
the incident and alleged damages that arise herefrom. Defendants invoke the comparative
responsibility provisions of the Texas Civil Practice & Remedies Code.

Defendants further plead that, in the unlikely event they are found to be liable, separately
or individually, such liability be reduced by the percentage of the causation found to have
resulted from the acts or omissions of other persons.

Defendants plead that they had legal justification for each and every action taken by them
relating to this incident.

Defendants assert the limitations and protections of Chapters 41 & 101 of the Texas Civil

Page 6 of 9
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Practice & Remedies Code, and the due process clause of the United States Constitution.
Defendants assert additional affirmative defenses throughout the development of this case,
as may become applicable, including Statute of Limitations,

To the extent Defendants did not address a specific averment made by Plaintiff in his
Amended Complaint, Defendants expressly deny all such averments.

Defendants assert the affirmative defense that Plaintiffs failed to mitigate damages, if any,
and assert this failure to mitigate as both an affirmative defense and as a reduction in the
damage amount, if any, due Plaintiff.

Defendants assert the affirmative defense of statute of limitations as to all claims outside

the applicable limitations period(s), both statutory and administrative, if any.

To the extent Defendants did not address a specific averment made by Plaintiff in the

Complaint, Defendants expressly deny all such averments.

If applicable, and subject to withdrawal, Defendants assert any and all defenses of pre-

existing disease, handicap, or lesions, or any other condition involving the Plaintiff.

Defendants affirmatively assert the statute of frauds and all statutes of limitation. Further,
the facts not having been fully developed, Defendants affirmatively plead the following
affirmative defenses as may be applicable in this action: the terms, provisions and
conditions of any contract or agreement; accord and satisfaction, assumption of risk;
contributory negligence; estoppel; failure of consideration; fraud; illegality; laches;
license; payment; release; res judicata; statute of frauds; statute of limitations; waiver; the
alleged losses and damages complained of were proximately caused or proximately

contributed to by external forces, acts of nature, force majeure, or negligent acts of others
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for whom this Defendant is not responsible or liable; and any other matter constituting an
avoidance or affirmative defense.

16. If appropriate, and subject to withdrawal, Defendants assert that Plaintiff’s claim should
be dismissed, with all attorneys fees, other expenses and costs of this action taxed against
Plaintiff. Plaintiff’s claims are without substantial justification, frivolous, groundless in

fact and law, meritless, unnecessary, and vexatious.

DEFENDANTS’ PRAYER

Defendants pray that all relief requested by Plaintiff be denied, that the Court dismiss this
case with prejudice, and that the Court award Defendants costs and attorney’s fees, and any
additional relief to which they are entitled under law or equity.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN L. RILEY, LITIGATION DIVISION CHIEF

/s/ _Monte L. Barton, Jr.
MONTE L. BARTON, JR.
State Bar No. 24115616
monte.barton @austintexas.gov
City of Austin
P. O. Box 1546
Austin, Texas 78767-1546
Telephone (512) 974-2409
Facsimile (512) 974-1311

ATTORNEY FOR DEFENDANTS
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, in compliance with the Texas Rules of Federal Procedure, this 6th day of December,
2021.

Via ECF and First Class Regular Mail and Certified Mail:
Marshall R. Partain

Booking #21-12336

Travis Co. Correctional Complex

3614 Bill Price Rd.

Del Valle, Texas 78617

PLAINTIFF PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
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IN THE UNTTED STATES DI sTRICT COURT

Fol THE WESTERN DTSTRICT OF TEXAS F l L. E D
AUSTTA DTVISTON
FEB 09 2021
CLERK »
MARSHALL RAY /’an( \év\gerRLf\Jn glg%SRPCRITCgFCTO L)’('}\Ts
Plaintiff, DEPUTY CLERK
V. CTvrL AcTIoN No. [ 2/-cv- 829 ~-RP

JASoN HALLMARK, AP# 6307,
SHARDAY NeLeRo, ALY 877/,
Detendants.

MOToN FoR LEAVE To FE

/Vlaj it p/e:zsz« the Court, /0/4131,7‘}# /’&5/«:&#&// //ezaeds leave 4o Fife his
resgonse fo ofposine coansels Answer fo his con /a/iu‘, wnder He /)rvw's/bns
set forth in Rule (2)(?) of the Federal Kules of Civil ,ﬁmaec/am,

/) /az'm‘l# asserfs 7‘/w7£ a F &s,oon% /< neccssarj 'f9, a/am}" -fﬁa /Ssues o/’
/,fs corn,d/m'rq‘/ as :/Zl;a&' counsel< "A/a.m(/ef- dewial of fis J/am s (;/exr/j

erronéods afnc{ @ /herr"/.

PRAYER

WHEREFORE,, FREMTSES coNsTDERED , jn He fest inferests of [ustice,
p/a.'rrfi‘f’f ,0" ade, that #his ﬁoﬂ«amé/b Cor wilf allrw fim To res om{ )
ololoaf(‘ﬁ couhse/ S /’nSer +o Ais Gom/ﬂ/a/'rd‘. |

K es/efcffa/@ submitted,
WLMM £ /gﬂm,

Mevshall P. ldaﬁﬁuh
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TN THE uUNTTED STHTES DZSTRTCT CodRT
FoA THE WESTERN DISTRICT OF TEXAS
Austn hxVZszon

MARSHALL RAY PARTAZN,
P /(Linf//:f;

V. ezl Acrzod Wo. I -ev- 829 -RF

JAsoN HALLMARK, APT 6307,
SHARDAY NELERO, APT 877/,
Defem/anﬁ.

PLATNTIFE'S ResPoNsE To DEFENDANTS ANSWER

ﬁwsum# #o l&/@ 7Ca) (P, of the Federal Keles of Civif )406616”@ ,
10 [auntifF l"es,de,c#a// sabmits bis response fo pefa/w/ahfs g 4nswer and
Allrmative Defenséz Cﬁereiwa{;’zr reterred fo as M Ans ca(x,') and woeld
show +his Ao;wra://e« Courf -Me, ﬁ//ow:’y J

1 Plaindtiff A ereé acknowfedges fecclpf‘ of P 05/}17 coansels Aﬂswef
on &Wm 28, A0QL . ' /m)u(hq’ was Unauwere f/taf 0/&1@/152/ C(M/?S@/
Fled said Ansaer wnt] he borvoed a cellphone 4o cantact He
Clerk of court on Tamuarg 25, 2033, /O/m',q,-ﬁ# is destifute menfully 1)
j 7 v
and dots not have access”to the Trternet.

. IO [ainti c.am[enqlf that 0//05;,, counse / erroneous \/7 Lo 7%“ / /lfs
Comp fuiet i o " Prisoner Covil Righe ’4@/””’(: sufect fo fhe provisions
Of He Prisoner Litigation Kela’r]m Act ¢ PL,Q/D{ A/féogjﬁ ,4?/“,;t ﬁ#
wtilized he forfl for o Prisencr Conil Ryhs Achim o file o
da’ml the substence of his claim has a,[_’go/“/pi/), nﬁ%;\‘? £ oy
W}*/\ Condiffons oip con?‘:y"temerf/' . )0 /a/nﬁ# was m A@L @ C/‘V"/I‘di\
on OCfoéer ¥, 20119, whin he was un/aa//’u// , (/@/,'éemfzé,,mc/

m,a/'ciac55 o/eprivw/ 01[' A/S /ﬂm/“fé' K] the Defendonts |
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./Moreavzr, under 42 UscC. § /797‘(0) Wis states C:‘n lderﬁhert/ /Oar-/-),'
y /1/0 achion sﬁaf/zfe, éro b‘&iﬁ( n;pecl o

prison_condihions under Sechar 1993 of Hhi's

‘f/-f/L , or aty 07%6/ 7"&/6;’4/ /aw éj a /on‘s'aner_,,,' (mﬂes'/; atIJezI)

p [windiff asserts fhat ke was confined at the Travws Co. Cartechimal -
Comp/e.x at the fime fle fl/ec/ but that the I LKA c/oe.f notf alo,Ob/
fo Hhis case fe cause ifis not about " prison sonditions”

3. (nder ofposin counsel's ”I'. THE PARTTZES To THZS COMILATNT,
Defendant- Ny L? Defindont Tason Hallark denies the allegations of
" excessive force” /famﬁ# contends Hhat he did not a//ga excessive ~
forae n 4{5 Comlﬂ/a:h?t ; his c’//a:h«, /5 a,éotal ﬁ({, Sadishe- c{ é/hu/aﬁ'oft Oﬂ
hes ro'DCPé( , clear viofations of his under the 4 ’%, Ny M,’
and 1F* Amendneds of the U.S. Constitutfiom.

Like,w/'Se, Deﬁuc/wd' AMo. 2 Sﬁar(/a‘ /(/&/éro d’&m'es ﬁe, a// aﬁﬂm 07[\
o / ad / X 7[) , ﬁ
crael a/pw( cma.sm/ famfémemé o/‘ and or excessive Torce ,
In,/'ens#rj/ , neither of e Defendauts memé'one/ Wﬁy (Léouf 7"46
;//fj’“/ | anlawfal Seizare of s froperé/...ﬁfs 5/7 e,

Lf- L(m/e.v’ sechion It STATEMENT oF CLATM . y a//o:/':zj CﬂuﬂSb/ e,/aoms ﬂm‘ ﬂ:u}dlf#
v mmﬁ asserfs couclusorq Sfatements or i ons of fow and fact-? PlantfF
(Lm*/emls 1‘/m7L Ae. Aas t%ha— 'Hpcﬂ{ will S uéSﬁzﬂ#&‘lzﬂ A,Zg a/a/m .

PRAYER
p/amﬁ# preqs 'f‘a;f -Mis‘ Aonoraé/é (:our-/ wf// a//o.c(/ A,"S C/a/'m te /01’0’&6«/ ‘/'o

trial on its merits and Schedule Disao;/ey so that he can prove s
‘FaC‘faa/ a,h,c{ //dél/ib/ cz//f?aﬁms , h f’KL ééSIL /'lz/éres#s 07[ (/'457‘/'(‘,6-

Kes/ecffa// 5«5%/5(/,

. /I:Z arféa// 'eaj/ /Oar/-a,;b

f)rO Se
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CERTLFTCATE OF SERVIZE

T, Maushall Koy lartuic, hrely certfy thet a frae end
correct capy of He foregaing Mot Har Leave fo File. and PlaiifFs
Resprse o Defindacs. Ansuer has be served g fhe- Defondest
é] p/ac/':ty same tn ﬂya/dl’ w.s, mail +o! Monte L. &n‘og ,Ir.,

/f#ornfy -of ‘ZAO:WO( ) C/é/ of Austin - Law D&/’aa,ﬁe?o% ) Lo. box (5% ,

AtLS*//'/LlTK 75’%7, on this 7%2, 30#' 01”[7 O/Inua\ry/ 2023 .

/‘t'/lar_c/m:// /467, /%f'/d:‘n,
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P /(Linf//:f;
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on OCfoéer ¥, 20119, whin he was un/aa//’u// , (/@/,'éemfzé,,mc/
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T

TN THE UNTTED STATES DTSTRTCT CouRT F: i L E D
ced 147 FoR THE WESTERAN DISTRTCT oF [EXAS
T vl ACISTI/\/ DrvrsTon FEB 1 12021

e S '
s N DISTRI ] |
BY Cho 1EXAS

MARSHALL RAY PARTATH,
Plaintft,

DEPCr =%

V. cIvrl AcTroN Mo (! U-cv - 829 -RP
Uhsod HALLMARK, AP#430%
SHARDAY NELERS, AP*8F 7/

Defendants.

MOTLoN To ComPEeL TRAVTS 0. CouRT-AT—LAW
Mo. 5 To ReLEASE ALL CouRT DocUMENTS RELATED
TO CAUSE M. CI-CR-20-F00220

To THE HoNofABLE TubsE OF SATD CouRT .

/ﬂquawf to Kale 3F of He fodeval Lotes of Civi /40@041"5/ //a/mqﬁp
reslnwffa// moves +his Courf o 60/11146/ Travis Ce, Court-af Law No. 5,
fo /’e/eczsa an amc{ a// cocthé c{ocammﬁ‘ //e/_m‘ec/ fo cause no. C-/-cR-20- 190229,

L

mw( m 54(,0/00\!]{ ‘l%ereop wou/z/ I"éslﬂecf/’a/él _S'/da/ ‘I%C/ 700//061/;11/} o

1. )D / wndifF submitted A/s moten for restoration of /rgper_;‘/i/ , Aticle ¥F.0/a,
of the Texas Code of Crimnal frocedare. in UEM;;«Z 203/, a/;/@r; his courf -
aﬂaam"kr{ c,ocms’e/ Cﬁey/ #/k/em Sa./cl.' o APA /o I)loaf 5/)(’& .

. DR 2
. ’0 lendifl s moton fo Coprf-af Law Wo. S was ¢ ndra/,' he ‘)%en;a, Ide/n%n
ﬁr it Of maud'qmas fo the Texas Court oF A péa/S , 7_ﬁlkdffj)/s‘fr/‘c /
at A uS'ffrv.,.(/O/ ease See ExhibitA). hich jmm[a/ e reled.

3. IO /am:{‘f#\ AQS Jince Saélm#e/ namerous /67461’5 anc( Mac& numerdu s
l[)/w‘we calls +o Dana. DeBeavvsit CTMW‘S. Co. Crimnal Ca, C/w/@ ), :72(¢{7¢ -
/\/4ncy //oéertjafkn (Collﬁ""af ~Law No. ‘57, MC{ even 1he Dforicf—-
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A?’fomé J /ﬂqéﬂa Im‘ﬁn}“ Unit / 4.([ 1o no a\/a// /ﬂﬂtﬂtﬁ# werﬁ
that fzé; being “ Stmewalled ” in his atlempts 1o obtain materied -
evidence needed whichss /%rﬁnem‘ for 6{5 //'Sloosr/ri/e, mation Cs).

~=

/0/ dinf/}[/p Goﬂ?[ém/f -f/w)[ Wh‘%oa?/ an 15s4ance of an. ORNER TO Comlz EL

the relcase of court docaments /Q‘ucﬁ: as J/}?na’b/(c/qrﬁ y Arrest Afidayts,

C;ZVJMJ%WZL/ 4“65’5/“"’;/“ %‘Mfaje«.}, he w/// ée, /Orejuc/fcec/
 Su y hafm,

]0 /4/'m7l//f‘ /w’f/w»’ GOW/MS 7%667[ -fAez CO(I/'?( c/dddﬂ*len/s Ae, S»e.e,ks are

materizl evidence and is essedial fo estublish 1he malicisusness

a/w{ calloas sndiFerence of Austi. /%/ica/ OfF] cers /%//i%d/f/( M

Nelero y tha, D efenducts in Fhis case ‘

Plardi? has ho ofher f/em:ﬁ at law ayalable += him

PRAYeR

ﬂ /afn#ff /0r -7‘617& this Amomtj/é coccf'f will issae an ORBERT2 copfel.
Teanis Co. Court- ot —Lacs No, 5 amd or +he Tradis Gowrf‘y Criminad Gom/fv Cerk
~to r'e/é@& an aylu[ (L// c[dcczﬂéztfr M /Mﬁrlfwﬁ'ﬂf\/ /'6/&71&{ +o
cause no. (2(-CR~20- %0g220 .
—n e albternative , Plakf requests that the Clerk of Court
cwill issue him 5@5/0%«5’ Sp - ép, can ﬁws/e, ﬁzﬂc S&rvzﬁ(
(J,/GI’L state oned cow:ﬁx oHrecals .

Kes cctfelly scbmitfed,

Marslall Koy fliFace
Plantll — ﬁrgy 5{;
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CERTIFEICATE oF SERVZLCE

= Marhal Rug Farta, herely certly thatafrae and correet
Cof)j of Wﬂrﬁaﬁﬁ Motion o é’/m/)e/ Trawes Co. Court—at-Law My S 1o
Rofewse all Court-Docamords Felated +o Cause no. ¢-1-¢R-25-$00220,
has been secved wpon the Dendosch by placing same i regulor &.5. maith
Hon. Moscte L. Bartin. Ty~ Atlorney -oF-Record., City of ushi -Law Degh.,
Po. box (S76, Austin, TK 78767, on Lhis e ‘?‘“‘”J«/ZT ot

Febrtw \rj 2033 .

W/L,W/%TM

'f/d/u{#” fro Se
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-21-00128-CV

In re Marshall Partain

ORIGINAL PROCEEDING FROM TRAVIS COUNTY

MEMORANDUM OPINION

Relator Marshall Partain, an inmate proceeding pro se, has filed a petition for writ
of mandamus, asking the Court to direct the lower court to rule or act on his motion for
restoration of property under Article 47.01a of the Texas Code of Criminal Procedure. He
claims to have filed the motion in the court below on or about January 20, 2021. |

When a mandamus petition is based on the allegation that the trial court has failed
to rule on a properly filed motion, the relator must establish that the trial court (1) had a duty to
rule on a motion, (2) was asked to rule on the motion, and (3) failed or refused to do so. See In
re Whitfield, No. 03-18-00564-CV, 2018 WL 4140735, at *1 (Tex. App.—Austin Aug. 29, 2Q 8,
no pet.) (mem. op.). Partain has failed to provide this Court with a copy of the motion or an§
supporting materials so there is no way for us to determine whether the motion was actually
brought to the court’s attention or even filed properly. See In re Blakeney, 254 S.W.3d 659, 662
(Tex. App.—Texarkana 2008, no pet.) (“The trial court is not required to consider a motion
unless it is called to the court's attention.”); see also Tex. R. App. P. 52.3(a) (requiring a relator
to file a record containing sworn copies “of every document that is material to [his] claim for

relief and that was filed in any underlying proceeding”).




R

Case 1:21-cv-00829-RP-DH Document 26 Filed 02/11/22 Page 5 of 6

Moreover, even if the motion was properly filed and brought to the trial court’s
attention, the record before us does not show that the less than three-month delay here is
unreasonable, especially when article 47.01a does not contain any express deadlines for
resolving such motions. See Tex. Code Crim. Proc. art. 47.01a; see also In re Whitfield,
2018 WL 4140735, at *1 (explaining that “three months does not ordinarily constitute an
unreasonable length of time for a motion to remain pending™).

Accordingly, we deny the petition for writ of mandamus. See Tex. R. App.

P. 52.8(2).

Thomas J. Baker, Justice
Before Chief Justice Byrne, Justices Baker and Smith

Filed: April 16,2021
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, N

§

V. $
§ CIVIL ACTION NO. 1:21-¢cv-829-DM

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. N

DEFENDANTS’ MOTION FOR TIME EXTENSION
TO FILE DISPOSITIVE MOTION

TO THE HONORABLE DUSTIN M. HOWELL.:

NOW COMES Jason Hallmark and Sharday Nelero, Defendants in the above captioned
cause, and files this Motion for Extension of Time to file a Dispositive Motion in this case, and in
support whereof, Defendants show as follows:

1. Pro Se Plaintiff filed his original complaint on September 16, 2021 (Doc. 1). Pro Se Plaintiff
filed an Amended Complaint on October 22, 2021 (Doc. 8). Defendants were served with
process on November 16, 2021 (Doc. 14) and Defendants properly served their answer on
December 6, 2021 (Doc. 15). Thereafter, the Court issued a Scheduling Order on December 7,
2021 (Doc. 18), setting a dispositive motion deadline of February 7, 2022. On January 27, 2022
Plaintiff filed a Motion for Extension of Time in reference to non-dispositive and dispositive
motions (Doc. 22). The Court granted Plaintiff’s request on January 29, 2020, setting a new
dispositive motions deadline for March 7, 2022.

2. Plaintiff and Defendants, by and through the office of legal counsel, have had informal
settlement discussions. Defendants are looking into alternative compromise resolutions and

respectfully request additional time to explore and consider options. Defendants are requesting
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a 6-week extension until April 18, 2022 to file their dispositive motion.
3. Legal Counsel for Defendants respectfully submits that an extension of time is necessary and
will not prejudice Plaintiff.
4. This extension of time is not sought for delay, and no party will be prejudiced if it is granted.
5. The Defendants are agreeable to having this time extension, if granted, apply to all parties.
For the foregoing reason, Defendants respectfully request that the Court grant a 6-week

extension of time to file all dispositive motions, creating a new due date of April 18, 2022.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton @ austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants
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CERTIFICATE OF CONFERENCE

I certify that on March 4, 2022, the undersigned was unable to confer with the pro se
Plaintiff regarding this motion because Plaintiff is only reachable by mailing, however a copy is

being served in accordance with the FRCP.

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.

CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, in compliance with the Rules of Federal Procedure, this 4th day of March, 2022.

Via First Class Regular Mail and Certified Mail:
Marshall Ray Pertain, Pro Se,

c/o Transitional Center

3154 E. Hwy 71

Del Valle, TX 78617.

PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

V. N
§ CIVIL ACTION NO. 1:21-cv-829-DM

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

DEFENDANTS’ SECOND MOTION FOR
EXTENSION OF TIME TO FILE DISPOSITIVE MOTION

TO THE HONORABLE DUSTIN M. HOWELL.:
NOW COMES Jason Hallmark and Sharday Nelero, Defendants in the above captioned

cause, and files this, their Second Motion for Extension of Time to file a Dispositive Motion in

this case (through May 30, 2022) and in support whereof, Defendants show as follows:

1. Pro Se Plaintiff filed his original complaint on September 16, 2021 (Doc. 1). Pro Se Plaintiff
filed an Amended Complaint on October 22, 2021 (Doc. 8). Defendants were served with
process on November 16, 2021 (Doc. 14) and Defendants properly served their answer on
December 6, 2021 (Doc. 15). Thereafter, the Court issued a Scheduling Order on December 7,
2021 (Doc. 18), setting a dispositive motion deadline of February 7, 2022. On January 27, 2022
Plaintiff filed a Motion for Extension of Time in reference to non-dispositive and dispositive
motions (Doc. 22). The Court granted Plaintiff’s request on January 29, 2020, setting a new
dispositive motions deadline for March 7, 2022.

2. Defendants and Plaintiff have engaged in discussions into alternative resolutions in this matter
and requested additional time in hopes of resolution. On March 4, 2022, the Court granted

Defendants’ original Motion [Doc # 27] requesting a 6-week extension until April 18, 2022 to
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file their dispositive motion.
. The parties have continued to discuss possible alternative dispute resolution, and have had
discussions and other correspondence over the last several days. However, Plaintiff has
recently filed a “NOTICE of Change of Address by Marshall Ray Partain” [DOC # 29], as
follows:

Marshall Ray Partain

Williamson County Jail

P.O. Box 2119

Georgetown, TX 78627
. Plaintiff no longer seems to have access to a telephone, and correspondence via U.S. Mail is
slow. Accordingly, Legal Counsel for Defendants respectfully submits that another extension
of time is necessary and will not prejudice Plaintiff.
This extension of time is not sought for delay, and no party will be prejudiced if it is granted.
The Defendants are agreeable to having this time extension, if granted, apply to all parties.
For the foregoing reason, Defendants respectfully request that the Court grant another 6-

week extension of time to file all dispositive motions, creating a new due date of May 30,

2022.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton Jr.
MONTE L. BARTON JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton @austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
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Facsimile: (512) 974-1311
Counsel for Defendants
CERTIFICATE OF CONFERENCE

I certify that on April 14, 2022, the undersigned was unable to confer with the pro se
Defendant regarding this motion because Defendant is only reachable by mailing, however a copy

is being served in accordance with the FRCP.

/s/ Monte L. Barton Jr.
MONTE L. BARTON JR.

CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, in compliance with the Rules of Federal Procedure, this 14th day of April, 2022.

Via First Class Regular Mail and Certified Mail:
Marshall Ray Pertain, Pro Se,

Williamson County Jail

P.O. Box 2119

Georgetown, TX 78627

PRO SE

/s/ Monte L. Barton Jr.
MONTE L. BARTON JR.
Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

\A §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

DEFENDANTS’ RESPONSE IN OPPOSITION TO
PLAINTIFF PRISONER’S MOTION FOR JUDGMENT ON THE PLEADINGS [DOC 32]

TO THE HONORABLE JUDGE ROBERT PITMAN:

Officer Jason Hallmark and Officer Sharday Nelero of the Austin Police Department,
hereinafter sometimes referred to as “Defendants,” file this response in opposition to Plaintiff’s
Motion for Judgment on the Pleadings [DOC 32], confirming their original Answer denying all
claims, and asserting Affirmative Defenses to Plaintiff’s Complaint [DOC 1] [Form: Pro Se 14
(Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)], and AND ALL AMENDED
COMPLAINTS, MOTIONS, ASSERTIONS OR OTHER CLAIMS, INCLUDING [DOC 8],
[DOC 11], [DOC 12], [DOC 13].

BACKGROUND

Plaintiff has filed a Motion for Judgment on the Pleadings [DOC 32], asserting that
Defendants’ answer to the Plaintiff’s complaint “is so grossly insufficient and immaterial to his
claims that the Defendants’ Answer should constitute no answer at all.”

Defendants respectfully submit that Plaintiff’s motion must be denied because the
Defendants fully responded to and denied all of Plaintiffs claims of any sort or nature set out in

Plaintiff’s Complaint [DOC 1] [Form: Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil



Case 1:21-cv-00829-RP-DH Document 34 Filed 05/04/22 Page 2 of 3

Rights (Prisoner)], and ALL AMENDED COMPLAINTS, MOTIONS, ASSERTIONS OR
OTHER CLAIMS, INCLUDING [DOC 8], [DOC 11], [DOC 12], [DOC 13]. In support,
Defendants hereby fully adopt and incorporate their Answer and Affirmative defenses [DOC 15].

The Plaintiff has merely asserted bald allegations, which do not support a claim against
the defendants. Defendants, in accordance with Fed. R. Civ. P. 8(b)(1)(B): denied and continue
to deny all of the allegations asserted against it by Plaintiff. And, in accordance with Fed. R. Civ.
P. 8(b)(3), Defendants generally and in good faith denied all the allegations.

DEFENDANTS’ PRAYER

Defendants pray that all relief requested by Plaintiff be denied, that the Court dismiss this
case with prejudice, and that the Court award Defendants costs and attorney’s fees, and any
additional relief to which they are entitled under law or equity.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN L. RILEY, LITIGATION DIVISION CHIEF

/s/ _Monte L. Barton, Jr.
MONTE L. BARTON, JR.
State Bar No. 24115616

monte.barton@austintexas.gov
City of Austin

P. O. Box 1546

Austin, Texas 78767-1546
Telephone (512) 974-2409
Facsimile (512) 974-1311

ATTORNEY FOR DEFENDANTS


mailto:monte.barton@austintexas.gov
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CERTIFICATE OF SERVICE

This is to certify that [ have served a copy of the foregoing on all parties or their attorneys
of record, in compliance with the Rules of Federal Procedure, this 4th day of May, 2022.

Via ECF and to be followed by First Class Regular Mail and Certified Mail:

Via First Class Regular Mail and Certified Mail:
Marshall Ray Pertain, Pro Se,

Williamson County Jail

P.O. Box 2119

Georgetown, TX 78627

PRO SE

/s/ Monte L. Barton Jr.
MONTE L. BARTON, JR.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

\A §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF SAID COURT:

Defendant police officers, Jason Hallmark (AP #6307) and Sharday Melero (AP #8771)
[misspelled as “Nelero” in the Complaint], file this Motion and respectfully move the Court to
grant summary judgment in their favor. Plaintiff has failed to state a legal cause of action and
Defendants are immune from suit via qualified immunity. There is no genuine dispute as to any
material fact and the movants are entitled to judgment as a matter of law.” FED. R. CIV.P .56(a).
This is so even though the evidence is viewed in the light most favorable to the non-moving

party. TIG Specialty Ins. Co. v. Pinkmonkey.com, Inc., 375 F.3d 365, 369 (5th Cir. 2004).

OVERVIEW
Plaintiff filed the Complaint [Doc #1] on September 16, 2021, alleging under 42 U.S.C.
§1983, that the Defendants deprived him of “rights, privileges, or immunities secured by the
Constitution and [federal laws].” Plaintiff asserts unlawful seizure of property (specifically a
bicycle); deprivation of property without due process of law; and denial of equal protection

under the Constitution and laws of the United States of America. On page 4 of the Complaint,
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Plaintiff asserts that: “Officer Hallmark - falsely arrested and charged me for THEFT of my own
bicycle on October 4, 2019, and unlawfully seized my bike.”” And he asserts that: “Officer
Melero - falsely claimed that after running the serial # of my bike, that it was stolen from Miami,
Fl. They both officially oppressed me and perjured themselves. [The bogus charge was
dismissed, but my property has not been returned to me.]”

Mr. Partain was arrested on October 6, 2019, for Public Intoxication and for Resisting
Arrest. He was not arrested for the bicycle. Instead, as explained fully below, he was given a
“cite and release” citation, which is like a traffic ticket under class B misdemeanor citation
criteria. This was because at the time of his arrest for resisting arrest and public intoxication, and
in accordance with standard police procedure, the serial number for his bicycle was checked
through the National Crime Information Center (NCIC) database -- it had been registered by the
Miami Police Department and identified as stolen property. Consequently, it was delivered into
the custody of the Austin Police Department as evidence. The Austin Police Department
maintains possession of the bicycle pursuant to an official litigation hold for the present lawsuit,
and pending the resolution of the Miami Police Department Property Crimes case and a decision
by Mr. Levi Looney, who has been identified as the registered owner of the bicycle.

Defendants submit that good faith efforts have been made to resolve this lawsuit through
alternative dispute resolution. Defendants note from the Austin Police Department General
Office Report that discussions have occurred between APD and the Miami Police Department
and Mr. Levi Looney (bicycle owner) whereby Mr. Looney is willing, perhaps, to donate the
bicycle to Plaintiff, Mr. Partain, and for the Miami Police Department to close its file. This
possibility was conveyed to Plaintiff, Mr. Partain, during March 2022 (see the General Offense

Report GO# 2019-2791435, page 10, attached as Exhibit 1 to the Declaration of Officer Melero

Page 2 of 11
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attached hereto as Exhibit “A” ). Plaintiff rejected this and instead demanded Three Thousand
Dollars and some other things from the City of Austin as conditions for dismissing the lawsuit.
Soon after that, on April 2, 2022, Plaintiff was arrested and confined to jail in Williamson
County for matters relating to indecent behavior and other things. There have not been any
additional dispute resolution discussions about this lawsuit.

For the reasons explained below, this lawsuit must be dismissed with prejudice because
Plaintiff’s claims fail to state a claim against these individual defendants on which relief may be
granted. Further, the Defendants are immune from Plaintiff’s claims via qualified immunity.

FACTUAL BACKGROUND

On October 6, 2019, Officer Sharday Melero (Defendant) responded to an Urgent Check
Welfare. The original caller reported that a male was suicidal and wanted to be shot by
police. Defendant Melero met the Plaintiff and was present when Defendant Hallmark, a mental
health officer (MHO) arrived on scene and advised Mr. Partain that he wanted to take him to the
hospital. Plaintiff’s demeanor changed and he became aggressive when Defendant Hallmark
would not allow him to continue drinking beer, and he resisted arrest.

During this process, Mr. Partain advised that he was concerned about his bicycle. It was
determined to be: SERIAL NUMBER #GS52714WMA, KENT 700C ROAD BIKE, 21 SPEED
BICYCLE, green and black. Defendant Melero ran a background check on the serial number
through Austin Police Department Communications. Communications advised that the Bicycle
was identified as stolen by the National Crime Information Center (NCIC) through the Miami
Police Department. Defendant Melero submitted the bicycle as evidence at the East Substation.
The value of the bicycle was approximately $197 via Amazon.com. She completed a Class B

Cite and Release citation for the theft of the bicycle. The citation was acknowledged and signed

Page 3 of 11
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by Mr. Partain.

Officer Hallmark completed, and submitted the probable cause (“PC”) affidavits for
Resisting Arrest, Class A, and Public Intoxication, Class C, along with the Cite and Release
Citation for the bicycle. The Cite and Release Citation for the bicycle as stolen property was not
related to Plaintiff’s arrest on October 6, 2019.

Both Defendants, Officer Melero and Officer Hallmark, prepared reports setting out the
events of the R2R encounter with Mr. Partain.

After October 6, 2019, neither defendant (Officer Melero or Officer Hallmark) are aware
of any further contact or interaction with Mr. Partain or any matters related to him. They were
not involved with and do not have any knowledge about Mr. Partain’s allegations and statements
about being arrested in January 2021 on charges brought against him by Travis County related to
bicycle theft. [See the sworn Declaration of Officer Melero attached hereto as Exhibit “4” and
the General Offense Report GO# 2019-2791435, attached to the Declaration as Exhibit 1. See
also the sworn Declaration of Officer Hallmark attached as Exhibit “B” and incorporated by
reference.] [Note: Officer Hallmark has authorized undersigned defense counsel to digitally
“sign” the declaration on his behalf, as he is out of town for the next few days. The record will be
supplemented with a copy bearing his signature. |

The officers’ description of the events is fully supported by the available video footage
from the body worn camera (BWC) carried by Officer Melero [ Exhibit “C” - BWC video Officer
Melero, incorporated herein by reference, which will be delivered to the Court and made a part
of the record on June 1, 2022] and [ Exhibit “D” - BWC video Officer Hallmark, incorporated
herein by reference, which will be delivered to the Court and made a part of the record on June

1, 2022]. In particular, Defendants direct the Court to the following timestamps:

Page 4 of 11
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Sharday Melero BWC:

Time EXHIBIT “C” -- Sharday Melero BWC:
Description of Event

00:30 Arrives on scene

02:52 Partain tells officers to pull the trigger on him

03:20 Partain says he needs a little help; says he is not mentally stable; says when
he gets this mad he attacks police officers

04:12 Marshall asked Melero to let him drink his beer; he says don’t put cuffs on
me because | am going to resist, and we are going to fight

06:25 Hallmark begins speaking with Partain (identifies himself as a mental health
officer)

10:30 Hallmark tells him not to drink anymore beer and moves the can (irritates
Partain)

11:30 Partain tells Hallmark “now this is when you are going to earn your
paycheck”, “now you are playing with fire, Marshall gets resistant”

13:26 “I want my beer or we are going the hard way”

14:03 Partain grabs for beer; R2R begins

15:10 Partain cuffed and seated upright

15:15 Partain walked to patrol car

15:30 “We are going to play hardball again”

16:12 Officers tell Marshall they have his bike and it is coming with them

16:20 Partain placed in patrol car

24:35 Melero discusses bicycle;

25:10 Melero’s official R2R interview with Sgt. Shand

27:40 Melero places bicycle in back of her patrol car

29:17 Officer Batham AP8104 mentioned to Melero “run the bike to make sure it
isn’t stolen”;

29:52 Informs other officers she is headed to the East Substation

Page 5 of 11
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Jason Hallmark BWC:

Time EXHIBIT “D” -- Jason Hallmark BWC:
Description of Event

00:30 Arrives on scene

01:00 Hallmark gets update of situation from other officers

02:00 1°* contact with Marshall — tells Marshall he is only here to talk with him

02:38 Tells Marshall “How would you like me to be able to get you some help, what
is the best solution for you, because we are not going to hurt you?

06:04 Hallmark tells him not to drink anymore beer and moves the can

07:04 Partain tells Hallmark “now this is when you are going to earn your
paycheck”, “now you are playing with fire, Marshall gets resistant”

09:00 “l want my beer or we are going the hard way”

09:37 Partain grabs for beer; R2R begins

10:45 Partain cuffed and seated upright

10:50 Partain walked to patrol car

10:58 “We are going to play hardball again”

11:45 Officers tell Marshall they have his bike and it is coming with them

12:09 Partain placed in patrol car

13:30 Hallmark tells Shand that Marshall will be charged with Public Intoxication
and Resisting Arrest

19:28 Marshall making treats; “Wait till | get out...... you going to see worse....l got
weapons too”

20:25 Marshall is requesting medical attention

40:43 “Where’s my bike?”; Hallmark tells Marshall that his bike will be turned in for
safekeeping

21:55 Hallmark’s official R2R interview with Sgt. Shand

24:55 Hallmark begins transport to jail; Marshall shouts, threatens and yells
throughout transport

29:04 “You are going to have to have about 20 guards outside that jail...”

37:35 Marshall says “I'm a paralegal, I'll fight you....... o

40:00 Arrive at jail

41:10 Met by 7 deputies and restraint chair; walks in without incident

Page 6 of 11
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ARGUMENT AND AUTHORITIES

THE PLAINTIFF HAS FAILED TO ALLEGE FACTS WHICH SHOW VIOLATIONS
OF HIS RIGHTS UNDER THE THE UNITED STATES CONSTITUTION AND 42
U.S.C. § 1983 AND THUS HIS CLAIMS AGAINST THE OFFICER-DEFENDANTS
ARE BARRED BY THE DOCTRINE OF QUALIFIED IMMUNITY.

Qualified Immunity Standard

Because Officers Hallmark and Melero are sued in their individual capacities, they assert
the defense of qualified immunity. See Salazar-Limon v. City of Houston, 826 F.3d 272, 277 (5th
Cir. 2016). Consequently, the burden is on Plaintiff to plead sufficient facts showing the
inapplicability of that defense.

Government officials performing discretionary functions generally are shielded from
liability for civil damages in suits under § 1983 for constitutional violations insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 n.30 (1982);
Palmer v. Johnson, 193 F.3d 346, 351 (5th Cir. 1999). “The Supreme Court has characterized the
doctrine as protecting ‘all but the plainly incompetent or those who knowingly violate the law.””
Cozzo v. Tangipahoa Parish Council-President Gov't, 279 F.3d 273, 284 (5th Cir. 2002) (quoting
Malley v. Briggs, 475 U.S. 335, 341 (1986)).

“The doctrine of qualified immunity immunizes government officials acting within their
discretionary authority from civil damages if their conduct does not violate clearly established
constitutional law of which a reasonable person would have known.” Modica v. Taylor, 456 F.3d
174, 179 (5th Cir. 2006). Whether an individual is entitled to qualified immunity is determined
by following a two-part analysis. First, the court must determine whether the facts, taken in the

light most favorable to the party asserting the injury, show that the official violated a “clearly
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established” constitutional right. Price v. Roark, 256 F.3d 354, 369 (5th Cir. 2001). If there is no
constitutional violation, the inquiry ends in favor of the official asserting qualified immunity.
Mace v. City of Palestine, 333 F.3d 621, 624 (5th Cir. 2003). Second, the court must determine
whether the official’s conduct was objectively reasonable in light of the clearly established law.
Saucier v. Katz, 533 U.S. 194, 202 (2001). In other words, courts look to whether “it would be
clear to a reasonable officer that his conduct was unlawful in the situation confronted.” Price,
256 F.3d at 369. Qualified immunity protects officials who merely make a mistake in judgment
and it shields ““all but the plainly incompetent or those who knowingly violate the law.” Malley
v. Briggs, 475 U.S. 335, 344-45 (1986). When a defendant asserts qualified immunity, the
burden is on the plaintiff to produce evidence to pierce that immunity. Atteberry v. Nocona
General Hospital, 430 F.3d 245, 253 (5th Cir. 2005).

As discussed above, qualified immunity protects government officials from civil damages
liability when their actions could reasonably have been believed to be legal. Morgan v. Swanson,
659 F.3d 359, 370 (5™ Cir. 2011) (en banc). “Even if the government official's conduct violates a
clearly established right, the official is nonetheless entitled to qualified immunity if his conduct
was objectively reasonable.” Wallace v. Cnty. of Comal, 400 F.3d 284, 289 (5th Cir. 2005). A
defendant's acts are held to be objectively reasonable unless all reasonable officials in the
defendant's circumstances would have then known that the defendant's conduct violated the
plaintiff's asserted constitutional or federal statutory right. Cozzo, 279 F.3d at 284 (quoting
Thompson v. Upshur Cnty., 245 F.3d 447, 457 (5th Cir. 2001)).

To defeat a claim of qualified immunity, the plaintiff has the burden to demonstrate the
inapplicability of the defense. Atteberry, at 253. The plaintiff must show “(1) that the official

violated a statutory or constitutional right, and (2) that the right was clearly established at the
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time of the challenged conduct.” Whitley v. Hanna, 726 F.3d 631, 638 (5™ Cir. 2013) (internal
quotation marks omitted) (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011). “Courts have
discretion to decide which prong of the qualified-immunity analysis to address first.” Morgan,
659 F.3d at 371 (citing Pearson v. Callahan, 555 U.S. 223, 236 (2009).

In this case, the irrefutable facts are established by video. “[A] plaintiff’s version of the
facts should not be accepted for purposes of qualified immunity when it is ‘blatantly
contradicted’ and ‘utterly discredited’ by video recordings.” Hanks v. Rogers, 853 F.3d 738, 744
(5™ Cir. 2017) (emphasis added). Moreover, a court need not rely on the “plaintiff’s description
of the facts where the record discredits that description, but should instead consider ‘the facts in
the light depicted in the videotape’.” Carnaby v. City of Houston, 636 F.3d 183, 187 (5th Cir.
2011); citing Scott v. Harris, 550 U.S. 372, 381 (2007). “Qualified immunity gives government
officials breathing room to make reasonable but mistaken judgments about open legal questions .
.. and protects all but the plainly incompetent.” Ashcroft v. al-Kidd, 131 S.Ct. 2074, 2085
(2011).

It was reasonable for Officer Melero and Officer Hallmark to detain Plaintiff under the
suspicious circumstances established on the video. And it was reasonable for Officer Melero to
follow usual police methods to run a background check on the serial number of the bicycle
through Austin Police Department communications. And it was reasonable to submit the bicycle
as evidence to APD when Communications advised that the Bicycle was identified as stolen by
the National Crime Information Center (NCIC) through the Miami Police Department.

“An officer may be shielded from liability even if he is mistaken. Whether actions were
objectively reasonable is a question of law.” Evett v. DETNTFF, 330 F.3d 681, 688 (5th Cir.

2003). In this case, Hallmark and Melero did not violate clearly established law but were in fact
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following clearly established practices. The overwhelming weight of the evidence establishes
that Hallmark and Melero are entitled to qualified immunity.

When viewed from the perspective of a reasonable officer on the scene of this rapidly
evolving incident, the conduct and actions of Officer Hallmark and Officer Melero were
objectively reasonable under the circumstances.

PRAYER

Accordingly, Defendants respectfully request that the Court enter judgment as a matter of
law in their favor and dismiss the Plaintiff’s claims against the Defendants with prejudice and
with all costs assessed to the Plaintiff.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton(@austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants
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CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties or their

attorneys of record, in compliance with the Rules of Federal Procedure, this 31 st day of May,
2022.

To be followed Via First Class Mail:

Mr. Marshall Partain

c/o Liberty Lawn Care

2111 RR 1869

Liberty Hill, TX 78642

PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON JR.
Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

V. N
§ CIVIL ACTION NO. 1:21-cv-829-DM

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

DECLARATION OF OFFICER SHARDAY MELERO

STATE OF TEXAS
COUNTY OF HAYS

I, Sharday Melero, pursuant to 28 U.S.C. 1746, do hereby declare based on my own
personal knowledge as follows:

1. I am over 21 years of age, of sound mind, and fully competent to testify. 1 am
currently and at all relevant times was employed by the City of Austin Police Department as a
Police Officer (AP8771 - MELERO, SHARDAY).

2. On October 6, 2019, I responded to an Urgent Check Welfare at 601 W Ben White
Blvd. The original caller reported that a male was suicidal and wanted to be shot by police. When
I arrived I met Marshall Partain while Officer Maurer was speaking with him. Officer Hallmark,
a mental health officer (MHO) arrived on scene and advised Mr. Partain that he wanted to take
him to the hospital, and he could not drink his beer. Mr. Partain’s demeanor changed drastically
and he started to raise his voice, tense up, and at one point he started punching his own head. When
Mr. Partain became more aggressive, Office Hallmark attempted to gain custody of him. Mr.
Partain resisted. I assisted Officer Maurer with maintaining control of Mr. Partain’s right arm and

we were able to place his right arm in a handcuff. Mr. Partain advised that he was concerned about
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his bicycle: SERIAL NUMBER #GS52714WMA, KENT 700C ROAD BIKE, 21 SPEED
BICYCLE GRN & BLK. Mr. Partain stated he purchased the bicycle at Walmart with his own
money. | transported the bicycle to the East Substation for safekeeping. Prior to me submitting the
bicycle I ran a background check on the serial number through Austin Police Department
communications. Communications advised me the Bicycle was identified as stolen by the National
Crime Information Center (NCIC) through Miami Police Department. I submitted the bicycle as
evidence at the East Substation. The value of the bicycle was approximately $197 via
Amazon.com. I completed a Class B Cite and Release citation for the theft of the bicycle. The
citation was signed by Mr. Partain and was placed with personal items at Travis County Jail.
Officer Hallmark completed, and submitted the PC affidavits for Resisting Arrest, Class A, and
Public Intoxication, Class C, along with the Cite and Release Citation for the bicycle at Arrest
Review. The Cite and Release Citation was not related to his arrest on October 6, 2019.

3. I prepared a report setting out the events of my R2R encounter with Mr. Partain.
The Subject is noted as “R2R” which means Response to Resistance. My narrative is included as
part of the Austin Police Department General Offense Report GO# 2019-2791435, pages 14 - 16.

4. A true and correct copy of General Offense Report GO# 2019-2791435 is attached
to this Declaration as Exhibit 1.

5. After October 6, 2019, I am not aware of any further contact or interaction with Mr.
Partain or any matters related to him. I was not involved with and do not have any knowledge
about Mr. Partain’s allegations and statements about being arrested in January 2021 on charges

brought against him by Travis County related to bicycle theft.
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PURSUANT to 28 U.S.C. 1746, I declare under penalty of perjury that the foregoing is

true and correct.

EXECUTED on this, the 31st day of May, 2022.

yﬁ/z/wu//ﬁ —111 5/31) 2027

“AP8771 swéAY MELERO
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Exhibit 1



Case 1:21-cv-00829-RP-DH Document 35-2 Filed 05/31/22 Page 2 of 38

f“”ﬂ AUSTIN POLICE DEPARTMENT
‘g—ﬁﬁ GENERAL OFFENSE HARDCOPY
%Z;y (***LITIGATION HOLD***)

Texas GO# 2019-2791435
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GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

GO# 2019-2791435
I¥ARED BY ARREST

General Offense Information

Operational Status
Reported On
Occurred On
Approved On
Approved By

Report Submitted
By

Org Unit
Address
Municipality
County

Premise Code
Family Violence
Cargo Theft

CLEARED BY ARREST
OCT-06-2019 1754
OCT-05-2019 1815
OCT-07-2019 (MON.)

AP5671 - SHAND, DAVID
AP6307 - HALLMARK, JASON

DAVID 300 REG IV PATROL

601 W BEN WHITE BLVD SVRD EB
AUSTIN

TRAVIS COUNTY

District DA Beat3 Grid 490

204

NO

NO

Offenses (Completed/Attempted)

Offense #

Location

Suspected Of Using
Bias

Offense #

Location

Suspected Of Using
Bias

Offense #

Location

Suspected Of Using
Bias

Offense # 4 8403-0 LEVEL 3 RESPONSE TO RESISTANCE - COMPLETED

Location
Suspected Of Using
Bias

Offense # 5 8404-0 LEVEL 4 RESPONSE TO RESISTANCE - COMPLETED

Location
Suspected Of Using
Bias

1 2300-0 PUBLIC INTOXICATION - COMPLETED
PARKING LOTS / GARAGE

N/A (MUTUALLY EXCLUSIVE)

NONE (NO BIAS)

2 0905-0 RESISTING ARREST OR SEARCH - COMPLETED
PARKING LOTS / GARAGE

N/A (MUTUALLY EXCLUSIVE)

NONE (NO BIAS)

3 3113-0 PAROLE VIOL - COMPLETED
PARKING LOTS / GARAGE

N/A (MUTUALLY EXCLUSIVE)

NONE (NO BIAS)

PARKING LOTS / GARAGE
N/A (MUTUALLY EXCLUSIVE)
NONE (NO BIAS)

PARKING LOTS / GARAGE
N/A (MUTUALLY EXCLUSIVE)
NONE (NO BIAS)

For AP4191 Printed On Mar-10-2022 (Thu.)
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Case 1:21-cv-0082ARISHIN BQLIKFBEPARTMENT 22 Page 5 of

GO# 2019-2791435
I¥ARED BY ARREST

Related Event(s)

1. AB 2019-29378
2. GO 2021-850853

Related Person(s)

1. ARRESTED # 1 - PARTIAN, MARSHALL RAY

CASE SPECIFIC INFORMATION

Sex MALE
Race WHITE
Date Of Birth |G
Address TRANSIENT
Municipality AUSTIN
State TEXAS

PERSON PARTICULARS

Place Of Birth TEXAS
Occupation UNKNOWN
Ethnicity NON-HISPANIC
Additional Remarks PAROLEE

MASTER NAME INDEX REFERENCE

Name PARTIAN, MARSHALL RAY
Sex MALE
Race WHITE
Date Of Birth |EEEE
Ethnicity NON-HISPANIC
Address HOMELESS
Municipality AUSTIN
State TEXAS
County TRAVIS COUNTY
ZIP Code 78617

PHONE NUMBERS

HOME (512) 970-5591
CELL PHONE (512) 299-1988

For AP4191 Printed On Mar-10-2022 (Thu.)
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’gs%ﬁ GENERAL OFFENSE HARDCOPY
W LAW ENFORCEMENT USE ONLY
o (**LITIGATION HOLD***)
ALIAS(ES)
Name Address Sex DOB
PARTAIN, MARSHALL RAY M
PARTAIN, MARSHALL RAY M
PARTAIN, MARSHALL RAY TRANSIENT , AUSTIN TX M _

CHARGE SUMMARY

CHARGE # 1

Offense Date
Offense

Charge Statute
Charge Count
Domestic Violence

CHARGE # 2

Offense Date
Offense

Charge Statute
Charge Count
Domestic Violence

OCT-05-2019 1815

PUBLIC INTOXICATION - COMPLETED
C 2300

1

NO

OCT-05-2019 1815

RESIST ARREST SEARCH OR TRANSPORT - COMPLETED
MA 38.03(A)

)

NO

LINKAGE FACTORS

Resident Status
Age Range
Armed With
Offense

Arrest Date
Arrest Type

RESIDENT OF AUSTIN

30-49 YEARS

NONE (MUTUALLY EXCLUSIVE)

2300- 0 PUBLIC INTOXICATION - COMPLETED
OCT-05-2019 (SAT.)

ON VIEW ARREST (LOCAL
ARREST NO WARRANT)

2. PROPRTY OWN # 1 - LOONEY, LEVI

CASE SPECIFIC INFORMATION

Sex

Race
Address
Municipality
State

ZIP Code

MALE

UNKNOWN

1723 SOUTHWEST 2ND AVE
MIAMI

FLORIDA

33129

Apartment i

For AP4191

Printed On Mar-10-2022 (Thu.)
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GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

GO# 2019-2791435
I¥ARED BY ARREST

CELL PHONE N
Email

PERSON PARTICULARS

Ethnicity

UNKNOWN

MASTER NAME INDEX REFERENCE

Name

Sex

Race
Ethnicity
Address
Municipality
State

ZIP Code

LOONEY, LEVI

MALE

UNKNOWN

UNKNOWN

1723 SOUTHWEST 2ND AVE
MIAMI

FLORIDA

33129

PHONE NUMBERS

CELL PHONE
Email

LINKAGE FACTORS

Resident Status

NONRESIDENT OF AUSTIN

Apartment i

For AP4191 Printed On Mar-10-2022 (Thu.)
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e

Narrative Text

Type INITIAL REPORT
Author AP6307 - HALLMARK, JASON
Related Date Oct-07-2019 :59

On Sunday October 7, 2019 I, Officer Hallmark 6307, responded as a CIT to 601
W Ben White Blvd. The original caller stated a man was on the East side of the
7-11 who stated he wanted the police to kill him.

Officers arrived and located the subject and called for a CIT. The subject was
identified as:

Partian, Marshall

w/m

When I arrived it was explained to me that Partian was suicidal and wanted
suicide by cop since he was not sure he could kill himself. It was explained
to me that Partian said things were just not going ok.

I introduce myself to Partian and told him I was with the Austin Police and
that I was an MHO. I asked him if he was feeling suicidal and wanted to die by
suicide by cop which he said he did.

At this point I asked for his ID which he gave me without issue and he was
being cooperative. I intended to put Partian on an ED and get him to a
hospital. During my interaction with Partian he smelled of an alcoholic
beverage, had an empty 240z Budweiser beer next to him and a full one also
next to him. Partian seemed intoxicated by his actions and speech and I
reached a decision that he qualified for an Emergency Detention.

Partian said he was going to open his beer and drink it. I explained that he
was not going to open the beer. The 7-11 is a licensed premises and would be a
violation of state law, Partian was already intoxicated, and Partian was
already suicidal. Partian made statements that if he was not allowed to drink
the beer he was going to force Officers to Tase or Shoot him.

As an experienced MHO I attempted to reason with him but he was not having any
part of that. I attempted multiple times to tell Partian that we were not
going to drink beer because he was already drinking and if he wanted help he
could not continue to drink. Partian became irate and started making obvious
threats to myself and other Officers in his words and actions.

I had moved the unopened beer away from him but not far enough. Partian told
me he was about to force us to shoot or tase him.

Based on Partian actions and behavior I determined that he was intoxicated and
potentially violent. I told Partian to stand up and he started yelling that he
would fight before he let us place him in handcuffs. Partian told me multiple
times that we would have to fight him to get him into handcuffs. Partian

For AP4191  Printed On Mar-10-2022 (Thu.) Page 5 of 35
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(***LITIGATION HOLD***)

lunged for the unopened beer and grabbed it stating he was going to drink his
beer.

A 240z beer is a heavy object and could easy be used as a deadly weapon
especially for someone wanting to commit suicide by cop.

***R2R Follows***

When Partian lunged for the beer and grabbed it, I acted and tried to grab
Partian by his left arm to place him in custody. Partian pulled his arms to
the front and was not cooperating. Partian actively pulled and used his body
strength against my own and pulled his arms in front of him.

Partian ended up on the ground and I was unable to secure his left arm. Using
control of Partian's head I held him in a position so as to prevent him from
getting leverage against myself or other Officers.

During my time attempting to gain control over Partian he continued to pull
his arms under him. I was physically in a spot where I could not grab his arms
and since he was actively trying to hold onto the beer that could have been
used as a weapon, I used the mandibular angle pressure point. When I used the
pressure point the first time Partian turned his head to the left and I used
the mandibular angle on his right side.

I used the mandibular angle pressure point on Partian's left and right side to
gain compliance of Partian.

***End RZR***

During the attempt to gain control of Partian he continued to fight and
refused to comply. Partian was told to stop resisiting and he continued to
keep his arms under him until another Officer was able to pull his arm to the
back and he was placed in handcuffs.

Partian was stood up and then searched in front of a patrol car. Once at the
car Partian kept making demands to have his bike taken where he was going, I
told him that would happen so he would calm down.

Later it was determined that the bike was stolen, see supplements.

Partian was transported to the Travis County Jail for Public Intoxication and
Resisting Arrest. The bike that Partian was found to be listed as stolen, he
was issued a Class B citation for the stolen bike.

Partian was charged with Resisting Arrest, Class A and Public Intoxicaction
Class C.

PC's FIled

Partian is recently out of Prision. Partian is still on parole with 3 years

For AP4191  Printed On Mar-10-2022 (Thu.) Page 6 of 35
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TEXAS

(***LITIGATION HOLD***)

left on his sentence. Resisting arrest should be a violatlion of Partian's
parole as is being in possession of a stolen bicycle.

I request that Partian's parole violation be reported to pardons and parole.
Supervisor was on scene.

NOI

For AP4191  Printed On Mar-10-2022 (Thu.) Page 7 of 35
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GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

Narrative Text

Type SUPPLEMENTS
Subject SUPERVISOR REVIEW
Author AP7317 - LUNDBERG, KENNETH
Related Date Nov-16-2021

On 11/16/21, | was made aware of this case by Sgt. C. Moore #3491 and Ofc. S. Melero #8771. Ofc.
Melero notified Sgt. Moore and myself that she had received a copy of a motion made in District Court in
reference to this arrest case. | reviewed the motion, which was a motion to appoint counsel for the plaintiff
(Partian).

The motion did not specify the details of the case, but Ofc. Melero said that she believed it was related the
the bicycle that was in Partain's possession at the time of his arrest.

| reviewed the report and the CAD history. | saw that Ofc. Melero described the bicycle as a Black and
Green 21 Speed Men's Kent brand bicycle SN: GS52714WMA. Ofc. Melero's supplement said that she ran
the SN through the TCIC/NCIC via dispatch and was notified that the bicycle was reported stolen:

*HIGH PRIORITY* [TLETS]: 13893756 - GS52714WMA,BBICYCL

*HIGH PRIORITY* [TLETS]: Results for Article Check Query Performed By Mares, Hannah for Unit D302
ASX1.45688.HMR0368.

2752256

QA.TXNCICO000.ASX1.

TXT

1LO1ASX1

TX22701X9

MKE/STOLEN ARTICLE

ORI/FL0130600 TYP/BBICYCL SER/GS52714WMA BRA/KENT

MOD/700C DOT/20190907

OCA/190923-0071894

MIS/21 SPEED BICYCLE GRN & BLK COLOR CP

OPT/IN AS OF 20190924

NIC/A595767025 DTE/20190924 1724 EDT DLU/20190924 1724 EDT

ORI IS MIAMI PD 305 603-6015

IMMED CONFIRM RECORD WITH ORI

MRI: 2752256 IN: NCIC 176345 AT 060CT2019 19:14:02

OUT: ASX1 14229 AT 060CT2019 19:14:0210/06/201919:15:42AP8712Response POSS BELOW

The stolen record was confirmed with Miama PD and Ofc. Melero turned the bicycle in as evidence.

| changed the "Seized" status on the property to "Recovered." | also contacted Miami PD and added the
owner information from their records.

hhkkkkhkkkhkhkkkkhkhkhkhkhkhkhkhhkhkhkhhhkhkhkhhkhkhkhhkhhkhhkhhkhhhkhhhhkhhkhhkhhkhhhkhhhhkhkkhhkhkhhhkdkdx

********************************************************Update: 1 1/1 8/21

| received an email response from evidence room employee Nathan Navarro with a photo of the recovered
bicycle's serial number. | noticed that the SN was missing from the property report, so | asked evidence to
verify the serial number. The serial number did match the stolen hit from TCIC/NCIC and | added it to the
property report. | also uploaded the photo and email from Navarro to this report.
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Narrative Text

Type SUPPLEMENTS
Subject OWNER RELEASE/DONATE BICYCLE
Author AP4191 - BREMNER, VENEZA
Related Date Mar-10-2022

On 03/10/22 at 7:41 a.m. Legal Liaision Detective V. Bremner #4191 called Miami PD 305-603-6015 and
spoke to a person in property crimes who stated that they have no interest in the bicycle. She provided
the bicycle owner's name, number and address: Levi Looney at | . 1723 Southwest 2nd Ave.
. Miami, FL 33129. at 7:51a.m. | then called the phone number for Levi and he answered. (captured
on BWC)

Levi stated that he completely forgot about the bicycle and he stated that he was willing to donate it and
even willing to donate it to Partain if it was determined that he was not the one that stole the bicycle. It is
my understanding that Partain was in possession of the bicycle in Austin and was not in Miami when the
bicycle was stolen.

All of this information will be sent in an email to Levi to track our conversation. | also advised City Legal of
our conversation for the civil litigation.

NOI.
BWC
VB4191
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Follow Up Report # 1

Follow Up Report # 1

ASSIGNMENT INFORMATION

Assigned To AP5671- SHAND, DAVID
Capacity SUPPLEMENTAL Org Unit DAVID 300 REG IV PATROL
Assigned On OCT-06-2019 2014 By AP5671 - SHAND, DAVID
Report Due On OCT-06-2019 (SUN.)

SUBMISSION INFORMATION

Submitted On OCT-06-2019 2014
Checked By AP5671 - SHAND, DAVID
Approved On OCT-07-2019 (MON.) By AP5671 - SHAND, DAVID

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text

Type SUPPLEMENTS
Author AP5671 - SHAND, DAVID
Related Date Oct-06-2019 20:14

On 10/6/19 at 5:55pm, | Sgt Shand #5671 heard officers from my shift respond to a Check Welfare call
at 601 W Ben White. The call text advised there was a suicidal male on the east side of the building that
wanted to be "shot by police". Due to the seriousness of the call, | responded to the scene. Upon arrival,
Officer Maurer reported to me the male suspect had been cooperative with him. | confirmed with Maurer
that the suspect had been frisked for weapons. | observed the suspect to be seated on the curb next to
two large 250z Budweiser beer cans. The suspect later identified as

Marshall Partian W/M DOB Il

was upset and down about his life circumstances in general. | waited until a CIT officer arrived to evaluate
him. SPO Hallmark arrived on scene and began to speak with Marshall who admitted he needed to get
some help initially. | remained on scene while SPO Hallmark continued the evaluation. Marshall became
upset when SPO Hallmark told him he would not be opening the second 250z Budweiser beer. Marshall
began to raise his voice and ball both of his fists in anger. Marshall made mention of reaching for
something that would "send him to Hell". | took this as he was going to reach for the Officers gun belts. |
advised Officer Maurer and Officer Melero that it was time to put gloves on. | recognized Marshall's
behavior to be preparatory resistance and anticipated him resisting arrest or launching an attack on
officers. Martial had scrapes on his knees and legs and | did not want officers exposed to his blood (prior
bike accident). | watched as SPO Hallmark attempted to deescalate and reason with Marshall. Marshall
only became more agitated that he wouldn't be finishing his beer.

kkkkkkkkkkkkkhkkkkkx R2 R************************

SPO Hallmark went hands on with Marshall while he was seated and attempted to get his hands behind
his back for handcuffing. Marshall defensively resisted and moved his hands up under his stomach area.
All three officers went hands on and attempted to get Marshall's hands behind his back. | observed
Hallmark to be on the suspect's back with Maurer and Melero working to get his hands behind his him.
The officers were struggling to take control of the suspect and get him in to handcuffs so | put my knee
across the suspects upper back and applied body weight and pressure to free up Hallmark to assist with
the handcuffing. | gave commands and assisted the officers during the R2R. | originally called for another
unit and tried to stay out of the R2R so | could conduct the review. | made the decision to help the officers
take the suspect into custody and end the resistance.

| later called Sgt Bealand and explained my involvement in the R2R. | did the on scene interviews with
Officer Maurer, Melero, and Hallmark. | approved the Resisting Arrest charge for the suspect.
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Follow Up Report # 2

Follow Up Report # 2

ASSIGNMENT INFORMATION

Assigned To AP8771- MELERO, SHARDAY L
Capacity SUPPLEMENTAL Org Unit DAVID 300 REG IV PATROL
Assigned On OCT-06-2019 1747 By AP8771 - MELERO, SHARDAY L
Report Due On OCT-07-2019 (MON.)

SUBMISSION INFORMATION

Submitted On OCT-07-2019 54
Checked By AP5671 - SHAND, DAVID
Approved On OCT-07-2019 (MON.) By AP5671 - SHAND, DAVID

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text

Type SUPPLEMENTS
Subject SUPP
Author AP8771 - MELERO, SHARDAY L
Related Date Oct-06-2019 19:40

On 10/06/2019 I, Officer Melero #8771 responded to a Check Welfare Urgent at
601 W Ben White Blvd Svrd Eb.

Caller advised male stated he was suicidal and wants to be shot by police.
Upon my arrival I met with:

Partian, Marshall W/M DOB: I

Officer Maurer was speaking with Marshall, and Marshall was stating how he was
unhappy about his life right now. Marshall advised he didn't have the courage
to kill himself, so he rather have police do it.

Marhsall said he would fight with officers, because he has before in the past.
Officer Hallmark who is a MHO arrived on scene and advised that he wanted to
take him to the hospital, and he could not drink his beer. Marhsall's demeanor
changed drastically and he started to raise his voice, tense up, and at one
point he started punching his head.

Fhkhkhrhkkhhrhkhkhrrhkhkhrrhkhkhrdhkhkdhrxkhk**ARIRI I A Ak hkhrkkhkhrhkkhhrhkhkhrrhkkhrrhkhkhrrkkhrxk

When Marshall became more aggressive Office Hallmark attempted to gain custody
of Marshall, and Marshall was resisting. I assisted Officer Maurer with
maintaining control of Marshall's right arm and we were able to place
Marshall's right arm in a handcuff. I had my body weight on the lower half of
Marshall's body so that he could not kick me. I held onto Marshall's right arm
that was handcuffed, and placed the other handcuff on his left hand.

**********************************RZR***************************************

Marshall advised multiple times that he was concerned about his bicycle:

SERIAL NUMBER #GS52714WMA
KENT 700C ROAD BIKE
21 SPEED BICYCLE GRN & BLK

Marshall stated he purchased the bicycle at Walmart with his own money.

I transported the bicycle to the East Sub for safekeeping. Prior to me
submitting the bicycle I ran a background check on the serial number through
communications. Communications advised me the above Bicycle returned stolen
through NCIC through Miami PD. I submitted the bicycle as evidence at the East
Sub.
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The value of the bicycle was approximately $197 via Amazon.com.

I completed a Class B Cite and Release citation for the theft of the bicycle.
The citation was signed by Marshall and was placed with personal items at
Travis County Jail.

Officer Hallmark completed, and submitted the PC affidavit along with the Cite
and Release Citation at Arrest Review.

NOI
SM8771
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Follow Up Report # 3

Follow Up Report # 3

ASSIGNMENT INFORMATION

Assigned To AP8128- MAURER, BRIAN
Capacity SUPPLEMENTAL Org Unit FRANK 200 REG IV PATROL
Assigned On OCT-06-2019 1748 By AP8128 - MAURER, BRIAN
Report Due On OCT-07-2019 (MON.)

SUBMISSION INFORMATION

Submitted On OCT-06-2019 1900
Checked By AP3668 - HERRING, RYAN
Approved On OCT-11-2019 (FRI.) By AP3668 - HERRING, RYAN

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text

Type SUPPLEMENTS
Subject INITIAL CONTACT
Author AP8128 - MAURER, BRIAN
Related Date Oct-06-2019 18:22
On 10/6/2019 at approximately 1754hrs I, Officer Maurer #8128, responded to a

check welfare call at the 7-11 gas station at 601 W Ben White Blvd Svrd EB.
The call text included:

17:54:34 10/06/2019 AP8488 MALE ON THE EAST SIDE OF THE BUILDING..... SUICIDAL
17:54:41 10/06/2019 AP8488 SAYS HE WANTS TO BE SHOT BY POLICE

I arrived on scene immediately and located the subject sitting on the curb on
the east side of the building. That subject was later identified as:

Partian, Marshall w/m |l (ARRESTED)

I exited my patrol car approximately 60 feet away from Marshall and began to
speak with him. Marshall was sitting next to two 24 ounce cans of beer, one of
which was opened. I could see that his hands were empty, after which Marshall
motioned with his hands to ask if smoking a cigarette was ok. I began to
approach Marshall and introduced myself and asked him how I could help him out
today. I then asked Marshall if I could frisk him for weapons and he was
compliant and turned around and knelt on the ground. I attempted to put his
hands behind his back for my own safety, but Marshall asked that I not place
him into handcuffs and stated he would cooperate. I then frisked Marshall
without incident and he sat back down on the curb for me.

Marshall then began to tell me about how his cell phone was broken, he had
been hit recently by a vehicle while riding his bike and has received multiple
injuries, he had been unable to refill he pain prescription medication from
the hospital, and that now he had no means of getting to work tomorrow
morning.

Marshall also made a statement that he wanted to kill himself but that he
didn't have the courage to do so, which is why he called for police. Marshall
stated that he only needed to make one move in order for us to shoot him.
Marshall had also made a statement that when he gets this angry is the only
time he resists police or assaults them.

Based on these statements, I requested that a CIT officer respond to the
scene. Officer Hallmark arrived shortly afterwards and began to speak with
Marshall. While speaking with Officer Hallmark, Marshall began to become
increasingly agitated that he was not allowed to open his 2nd beer and drink
it. Officer Hallmark attempted to explain multiple times that the hospital did
not want Marshall to be intoxicated when he arrived for treatment.
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Marshall then began to make statements of "I want my beer or we're gonna go
the hard way".

Marshall then began to reach for his beer, at which time Officer Hallmark
began to put his hands onto Marshall while telling him to put his hands behind
his back.

****************RESPONSE 'I‘O RESISTANCE**************

I observed that Marshall was rolled onto his stomach with Officer Hallmark on
top of him. I also observed that Marshall had placed both of his hands
underneath his stomach despite the commands to put his hands behind his back.
I then moved to Marshall's right side and grabbed onto his right wrist with
both of my hands. Marshall was pulling his right hand underneath his body,
however I was able to use both of my hands to pull his right wrist out from
underneath his stomach and place it into the small of his back. I then was
able to place his right wrist into handcuffs, at which time Officer Melero
maintained control of Marshall's right wrist. I then transitioned over to
Marshall's left side of his body and again grabbed onto his left forearm with
both of my hands. I could feel Marshall tensing his arm muscles and providing
defensive resistance in order to pin his left hand underneath his stomach. I
attempted to pull his left arm out from underneath him but was initially not
able to remove it from under his body. I pulled harder with both hands again
and was then able to remove his left hand from underneath his stomach, at
which time I pushed his left hand into the small of his back. Marshall's left
wrist was then also placed into handcuffs.

* kK ok ok ok ok Kk ok ok ok kk ok kX XEND OF RESPONSE TO RESISTANCE**************

I later took 3 photos of Marshall, who stated that he would refuse to
cooperate with us. Marshall did state that he was unhurt from the incident.

Sgt Shand was on scene for the incident and briefed.
Photos were uploaded into evidence.
NOT

BMM #8128
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Follow Up Report # 4

Follow Up Report # 4

ASSIGNMENT INFORMATION

Assigned To AP8104- BATHAM, MICHAEL

Capacity SUPPLEMENTAL Org Unit DAVID 600 EVENINGS REG IV
PATROL
Assigned On OCT-06-2019 1748 By AP8104 - BATHAM, MICHAEL

Report Due On OCT-07-2019 (MON.)

SUBMISSION INFORMATION

Submitted On OCT-06-2019 1849
Checked By AP4830 - TRONCO, PAUL
Approved On OCT-11-2019 (FRI.) By AP4830 - TRONCO, PAUL

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text
Type SUPPLEMENTS
Author AP8104 - BATHAM, MICHAEL
Related Date Oct-06-2019 18:38

On 10/6/19 at approx. 1800 hours I, Officer Batham #8104 responded to a
combative subject at 601 W Ben White Blvd Svrd Eb which was later arrested for
PI among other things.

The subject was identified as:

PARTIAN, MARSHALL W/M

I arrived on scene after Partian was lying on the ground surrounded by
Officers. I did not observe any use of force and helped walk Partian over to
the patrol units and held his left arm while other officers searched him and
placed him in the back of the patrol car.

I did not use any force on Partian at any time.

EOR
Batham #8104
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Follow Up Report # 5

Follow Up Report #5

ASSIGNMENT INFORMATION

Assigned To AP7930- CANTU, CALEB

Capacity SUPPLEMENTAL Org Unit DAVID 600 EVENINGS REG IV
PATROL
Assigned On OCT-06-2019 1749 By AP7930- CANTU, CALEB

Report Due On OCT-07-2019 (MON.)

SUBMISSION INFORMATION

Submitted On OCT-06-2019 1929
Checked By AP4830 - TRONCO, PAUL
Approved On OCT-11-2019 (FRI.) By AP4830 - TRONCO, PAUL

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text
Type INITIAL REPORT
Author AP7930 - CANTU, CALEB
Related Date Oct-06-2019 19:06

On 10/6/19 at approximately 6:15pm, I, Officer Cantu #7930 responded to a
check welfare urgent. Subj stated he wanted police to shoot him.

More officers were requested to the scene due to Marshall being very agitated.
When I arrived on scene I observed multiple officer controlling Marshall.
Marshall was on his side on the ground when I arrived while officers were
placing handcuffs on him

I observed Marshall was very tense and after the handcuffs were on, he was
still very agitated.

Marshall was placed in the back seat of a patrol wvehicle

Officer Hallmark #6307 transported Marshall to the jail and I followed him
without incident

NOI at this time
Officer Cantu #7930
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Follow Up Report # 6

Follow Up Report # 6

ASSIGNMENT INFORMATION

Assigned To AP7233- TURNER, DUSTIN
Capacity SUPPLEMENTAL Org Unit DAVID 300 REG IV PATROL
Assigned On OCT-06-2019 1749 By AP7233 - TURNER, DUSTIN
Report Due On OCT-07-2019 (MON.)

SUBMISSION INFORMATION

Submitted On OCT-06-2019 2010
Checked By AP5671 - SHAND, DAVID
Approved On OCT-07-2019 (MON.) By AP5671 - SHAND, DAVID

FOLLOW UP CONCLUSION

Follow Up YES
Concluded
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Narrative Text
Type SUPPLEMENTS
Author AP7233 - TURNER, DUSTIN
Related Date Oct-06-2019 18:44

I Officer Turner #7233 responded to 601 W Ben White Blvd Svrd EB on 10-6-19

I heard Sgt. Shand request more units for a combative subject. I was at the
intersection of ben white/S 1st. When I arrived, I found numerous Officers
working to control a subject who was laying on his stomach, and Officers were
attempting to handcuff him, but he was resisting by attempting to pull away.

I walked over and grabbed one of the subject's hand to facilitate handcuffing.
Once he was handcuffed, I let go, and stepped back from the subject.

The subject was acting belligerent, cursing, and still yelling about fighting
us.

Sgt. Shand directed me to write this supplement.

NOI

DJT#7233
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Clearance Information

Agency

Cleared Status
Cleared On

Cleared By Officer 1
Org Unit

Approved By

Org Unit

Complainant/Victim
Notified

AUSTIN POLICE DEPARTMENT (AP)
CLEARED BY ARREST - NOT APPLICABLE
OCT-07-2019 (MON.)

AP5671 - SHAND, DAVID

SWEP3 - DAVID 300 REG IV PATROL
AP5671 - SHAND, DAVID

SWEP3 - DAVID 300 REG IV PATROL

NO
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Related Event Details

USE OF FORCE DETAILS

UOF INCIDENT DETAILS

Date And Time
Occured

Reporting Officer
Supervisor Notified

Date And Time
Notified

Initial Contact
Nature

Address

OCT-06-2019 1755

AP5671 - SHAND, DAVID

AP4413 - BEALAND,
CHRISTOPHER

OCT-06-2019 2108

Date Reported OCT-06-2019 (SUN.)

Supervisor YES
Responded?

4-DISPATCHED CALL [NON MV STOP]

601 WEST BEN WHITE

SUBJECTS INVOLVED

Subject Name
Subject Resisted

Subject Conduct
Injury Description
Injury Type
Photog. Serial #
Treatment

Transported To

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: JAN-17-1974)

YES Resistance Type DEFENSIVE RESISTANCE,
AGGRESSIVE RESISTANCE,
PREPARATORY RESISTANCE

EDP/MENTALLY UNSTABLE, SUSPECTED UNDER INFLUENCE OF ALCOHOL/DRUGS
POSSIBLE INJURY TO THE LEFT OF FACE AND INJURY TO WRIST

MINOR INJURY, NO COMPLAINT OF INJURY/PAIN

AP8128

TREATED BY JAIL MEDICAL
STAFF

JAIL

OFFICERS INVOLVED

Officer Name
Role In UoF
Officer Injured
Injury Type

SHAND, DAVID

INVOLVED IN THE UOF

YES

NO COMPLAINT OF INJURY/PAIN

SUBJECT-OFFICER INTERACTION

Subject Name
Officer Name
Reason For UoF
Force Used
Weapons Used

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: | )
SHAND, DAVID

NECESSARY TO EFFECT ARREST / DETENTION

8404 LEVEL 4 R2R INCIDENT

WEAPONLESS (PRESSURE POINTS/KICKS/HAND)
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USE OF FORCE DETAILS

UOF INCIDENT DETAILS

Date And Time
Occured

Reporting Officer
Supervisor Notified

Date And Time
Notified

Initial Contact
Nature

Address

OCT-06-2019

AP6307 - HALLMARK, JASON
AP5671 - SHAND, DAVID
OCT-07-2019

Date Reported OCT-06-2019 (SUN.)

Supervisor YES
Responded?

4-DISPATCHED CALL [NON MV STOP]

601 W BEN WHITE BLVD SVRD EB

SUBJECTS INVOLVED

Subject Name
Subject Resisted

Subject Conduct
Injury Description
Injury Type
Photog. Serial #
Treatment

Transported To

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: )

YES Resistance Type DEFENSIVE RESISTANCE,
AGGRESSIVE RESISTANCE,
PREPARATORY RESISTANCE

EDP/MENTALLY UNSTABLE, SUSPECTED UNDER INFLUENCE OF ALCOHOL/DRUGS
POSSIBLE INJURY TO THE LEFT OF FACE AND INJURY TO WRIST

MINOR INJURY, NO COMPLAINT OF INJURY/PAIN

AP8128

TREATED BY JAIL MEDICAL
STAFF

JAIL

OFFICERS INVOLVED

Officer Name
Role In UoF
Officer Injured
Injury Type

HALLMARK, JASON

INVOLVED IN THE UOF

YES

NO COMPLAINT OF INJURY/PAIN

SUBJECT-OFFICER INTERACTION

Subject Name
Officer Name
Reason For UoF
Force Used
Weapons Used

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: | )
HALLMARK, JASON

NECESSARY TO EFFECT ARREST / DETENTION

8403 LEVEL 3 R2R INCIDENT

WEAPONLESS (PRESSURE POINTS/KICKS/HAND)

USE OF FORCE DETAILS

UOF INCIDENT DETAILS
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GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

Date And Time
Occured

Reporting Officer
Supervisor Notified

Date And Time
Notified

Initial Contact
Nature

Address

OCT-06-2019 1813

AP8771 - MELERO, SHARDAY L
AP5671 - SHAND, DAVID
OCT-07-2019 1813

Date Reported OCT-06-2019 (SUN.)

Supervisor YES
Responded?

4-DISPATCHED CALL [NON MV STOP]

601 W BEN WHITE BLVD SVRD EB

SUBJECTS INVOLVED

Subject Name
Subject Resisted

Subject Conduct
Injury Description
Injury Type
Photog. Serial #
Treatment

Transported To

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: )

YES Resistance Type DEFENSIVE RESISTANCE,
AGGRESSIVE RESISTANCE,
PREPARATORY RESISTANCE

EDP/MENTALLY UNSTABLE, SUSPECTED UNDER INFLUENCE OF ALCOHOL/DRUGS
POSSIBLE INJURY TO THE LEFT OF FACE AND INJURY TO WRIST

MINOR INJURY, NO COMPLAINT OF INJURY/PAIN

AP8128

TREATED BY JAIL MEDICAL
STAFF

JAIL

OFFICERS INVOLVED

Officer Name
Role In UoF
Officer Injured
Injury Type

MELERO, SHARDAY L
INVOLVED IN THE UOF

YES

NO COMPLAINT OF INJURY/PAIN

SUBJECT-OFFICER INTERACTION

Subject Name
Officer Name
Reason For UoF
Force Used
Weapons Used

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: | )
MELERO, SHARDAY L

NECESSARY TO EFFECT ARREST / DETENTION

8404 LEVEL 4 R2R INCIDENT

WEAPONLESS (PRESSURE POINTS/KICKS/HAND)

USE OF FORCE DETAILS

UOF INCIDENT DETAILS

Date And Time
Occured

Reporting Officer
Supervisor Notified

OCT-06-2019 1821

AP8128 - MAURER, BRIAN
AP5671 - SHAND, DAVID

Date Reported OCT-06-2019 (SUN.)

For AP4191

Printed On Mar-10-2022 (Thu.)

Page 29 of 35



Case 1:21-cv-00820AUSTIN ROIHCE REPARTMENT22 Page 33 gf 3har - oy e

GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

Date And Time
Notified

Initial Contact
Nature

Address

OCT-06-2019 1822 Supervisor YES

Responded?
4-DISPATCHED CALL [NON MV STOP]

601 W BEN WHITE SVRD EB

SUBJECTS INVOLVED

Subject Name
Subject Resisted

Subject Conduct
Injury Description
Injury Type
Photog. Serial #
Treatment

Transported To

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: )

YES Resistance Type DEFENSIVE RESISTANCE,
AGGRESSIVE RESISTANCE,
PREPARATORY RESISTANCE

EDP/MENTALLY UNSTABLE, SUSPECTED UNDER INFLUENCE OF ALCOHOL/DRUGS
POSSIBLE INJURY TO THE LEFT OF FACE AND INJURY TO WRIST

MINOR INJURY, NO COMPLAINT OF INJURY/PAIN

AP8128

TREATED BY JAIL MEDICAL
STAFF

JAIL

OFFICERS INVOLVED

Officer Name
Role In UoF
Officer Injured
Injury Type

MAURER, BRIAN

INVOLVED IN THE UOF

YES

NO COMPLAINT OF INJURY/PAIN

SUBJECT-OFFICER INTERACTION

Subject Name
Officer Name
Reason For UoF
Force Used
Weapons Used

ARRESTED # 1 - PARTIAN, MARSHALL, R (DOB: | )
MAURER, BRIAN

NECESSARY TO EFFECT ARREST / DETENTION

8404 LEVEL 4 R2R INCIDENT

WEAPONLESS (PRESSURE POINTS/KICKS/HAND)

For AP4191

Printed On Mar-10-2022 (Thu.)
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GO# 2019-2791435

Case 1:21-cv-00829AWSTHIN ROLHCE BEP AREMEDT22 Page 34 ¢f 38rED BY ARREST

GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

Related Property Report(s)

REPORT INFORMATION

Property Report # 2723552
Case Status LOST/STOLEN
Submitted On OCT-06-2019 By MELERO, SHARDAY L

RELATED EVENTS
Offense GO 2019 - 2791435

Related Items 1

BICYCLE - EVIDENCE

Status RECOVERED

Tag # 2723552 - 1 Type ROAD

Make KENT Model # ROADTECH
Serial # GS52714WMA

Value $1.00

Color BLACK, GREEN
Description STOLEN OUT OF FLORIDA
Recovered Date OCT-06-2019 Recovered Value $1.00
Flags EVIDENCE
Current Location BR 66

For AP4191  Printed On Mar-10-2022 (Thu.) Page 31 of 35



Case 1:21-cv-00820AUSTIN ROIHCE REPARTMENT22 Page 35 af 38ar - oy e

GENERAL OFFENSE HARDCOPY
LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

REPORT INFORMATION

Property Report # 2723549
Case Status SAFEKEEPING
Submitted On OCT-06-2019 By MELERO, SHARDAY L

RELATED EVENTS
Offense GO 2019 - 2791435

Related Items 0

For AP4191  Printed On Mar-10-2022 (Thu.) Page 32 of 35
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GEEE GENERAL OFFENSE HARDCOPY
"‘:;‘:"‘. LAW ENFORCEMENT USE ONLY
(**LITIGATION HOLD***)

ﬁ\ Case 1:21-cv-00829AWSTHN RQLCE BEP AREMEDT22

GO# 2019-2791435
Page 36 ¢{ BRreD BY ARREST

Related Attachment - DIGITAL IMAGE

Description BIKE SN
Reference Number

f{

g
2
£

GS52714wWMmA

For AP4191 Printed On Mar-10-2022 (Thu.)
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AN GO# 2019-2791435
774\ case 1:21-cv-00829AWSTHIN RLICE BEPAREMEBT22 Page 37 of B8rep BY ARREST

o GENERAL OFFENSE HARDCOPY
“ouicss LAW ENFORCEMENT USE ONLY
(***LITIGATION HOLD***)

Related Attachment - ATTCHMENTS

Description EMAIL FROM EVIDENCE
Reference Number

The attached file cannot be included in this hardcopy.

For AP4191  Printed On Mar-10-2022 (Thu.) Page 34 of 35
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%) Case 1:21-cv-00829AWSTIN RQLICER BEPAREMEBT22 Page 38 ¢f 388rep sy ARREST

*ﬁs%ﬁ GENERAL OFFENSE HARDCOPY
Roucss LAW ENFORCEMENT USE ONLY

TEXAS

(***LITIGATION HOLD***)

*** END OF HARDCOPY ***

For AP4191  Printed On Mar-10-2022 (Thu.) Page 35 of 35



Case 1:21-cv-00829-RP-DH Document 35-3 Filed 05/31/22 Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

\A §
§ CIVILACTION NO. 1:21-¢cv-829-DM

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

DECLARATION OF OFFICER JASON HALLMARK

STATE OF TEXAS
COUNTY OF

I, Jason Hallmark, pursuant to 28 U.S.C. 1746, do hereby declare based on my own
personal knowledge as follows:

1. I am over 21 years of age, of sound mind, and fully competent to testify. I am
currently and at all relevant times was employed by the City of Austin Police Department as a
Police Officer (AP6307 - HALLMARK, JASON).

2. On October 6, 2019, I responded as CIT (Crisis Intervention Team) to 601 W Ben
White Blvd. The original caller stated a man was on the East side of the 7-11 who stated he
wanted the police to kill him. Officers arrived and identified the subject as Marshal Partain.
When I arrived it was explained to me that Partain was suicidal and wanted suicide by cop since
he was not sure he could kill himself.

3. I prepared a report setting out the events of my R2R encounter with Mr. Partain.
The Subject is noted as “R2R” which means Response to Resistance. My narrative is included as

part of the Austin Police Department General Offense Report GO# 2019-2791435, pages 5 -7,



Case 1:21-cv-00829-RP-DH Document 35-3 Filed 05/31/22 Page 2 of 3

and 28. With the exception of the date (It was October 6, 2019 instead of October 7, 2019), it is
true and correct.

4. A true and correct copy of General Offense Report GO# 2019-2791435 is
attached to this Declaration as Exhibit 1.

5. As noted on page 3 of the General Offense Report, Mr. Partain was arrested for
Public Intoxication and for Resisting Arrest. He was not arrested for the bicycle. He was given a
“cite and release” citation, which is like a traffic ticket under class B misdemeanor citation
criteria. I prepared and submitted Probable Cause affidavits in support of charges for Resisting
Arrest, Class A, and Public Intoxication Class C. In addition, Officer Melero (AP8771) ran a
background check on the bicycle serial number through communications and learned that it was
registered with the National Crime Information Center (NCIC) through the Miami Police
Department as stolen. Consequently, she prepared a Class B Cite and Release citation for the
possession of the bicycle. The citation was signed by Mr. Partain and I submitted the PC
affidavits for Resisting Arrest, Class A, and Public Intoxication, Class C, along with the Cite and
Release Citation for the bicycle. The Cite and Release Citation was not related to his arrest on
October 5, 2019, but was put in a separate box for delivery to the Travis county clerk.

6. After October 6, 2019, I have not had any further contact or interaction with Mr.
Partain or any matters related to him. I was not involved with and do not have any knowledge
about Mr. Partain’s allegations and statements about being arrested in January 2021 on charges
brought against him by Travis County related to bicycle theft.

PURSUANT to 28 U.S.C. 1746, I declare under penalty of perjury that the foregoing is

true and correct.
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EXECUTED on this, the 31st day of May, 2022.

/s/Jason Hallmark_by /s/Monte Barton

Legal Counsel for Jason Hallmark, with permission
AP6307 JASON HALLMARK
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

V. §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

APPENDIX OF EXHIBITS
IN SUPPORT OF

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendant police officers, Jason Hallmark and Sharday Melero, support their Motion for
Summary Judgment with the following Exhibits. Exhibits C and D will be delivered to the Court
and made a part of the record on June 1, 2022:

Exhibit “A” -- Declaration of Officer Sharday Melero (with Exhibit 1 - General
Offense Report GO# 2019-2791435, incorporated herein by reference.

Exhibit “B” -- Exhibit B - Declaration of Officer Jason Hallmark, incorporated
herein by reference.

Exhibit “C” - BWC video Officer Melero, incorporated herein by reference and wil/
be delivered to the Court and made a part of the record on June 1, 2022] .

Exhibit “D” - BWC video Officer Hallmark, incorporated herein by reference and

will be delivered to the Court and made a part of the record on June 1, 2022] .

RESPECTFULLY SUBMITTED, this the 31st day of May, 2022.



Case 1:21-cv-00829-RP-DH Document 35-4 Filed 05/31/22 Page 2 of 3

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton Jr.
MONTE L. BARTON JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton@austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants
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CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties or their

attorneys of record, in compliance with the Rules of Federal Procedure, this 9th day of February,
2022.

To be followed Via First Class Mail:

Mr. Marshall Partain

c/o Liberty Lawn Care

2111 RR 1869

Liberty Hill, TX 78642

PRO SE

/s/ Monte L. Barton Jr.

MONTE L. BARTON JR.
Counsel for Defendants
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Case 1:21-cv-00829-RP-DH Document 37 Filed 06/21/22 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN, §
(Travis Co. No. 21-12336) §
Plaintiff, §

§ CIVIL ACTION NO. A-21-CV-829-RP
V. §
§
OFFICERS J. HALLMARK AND §
OFFICER S. MALERO, §
Defendant. §

To:

NOTICE OF FILING
DEFENDANTS’ SUPPLEMENTAL EXHIBIT “B”
TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT [DOC #35]

Plaintiff, Marshall Ray Partain, Pro Se, c/o Hays County Jail, 1307 Uhland Rd., San
Marcos, TX 78666.

Defendants hereby give notice of filing and service of DEFENDANTS’

SUPPLEMENTAL EXHIBIT “B” TO DEFENDANTS’ MOTION FOR SUMMARY

JUDGMENT [DOC #35]. Supplemental Exhibit “B” is attached hereto. It is the sworn Declaration

of co-defendant, Officer Jason Hallmark. It replaces the previous version for which Officer

Hallmark had authorized undersigned defense counsel to digitally “sign” the declaration on his

behalf, while Officer Hallmark was out of town for a few days.

RESPECTFULLY SUBMITTED,
ANNE L. MORGAN, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF, LITIGATION

/s/ _Monte L. Barton, Jr.

MONTE L. BARTON, JR.

State Bar No. 24115616

monte.barton @austintexas.gov

P. O. Box 1546

Austin, Texas 78767-1546

Telephone (512) 974-2409

Facsimile (512) 974-1311

ATTORNEYS FOR DEFENDANTS
CERTIFICATE OF SERVICE
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This is to certify that I served the foregoing on all parties, or their attorneys of record, in
compliance with the Federal Rules of Civil Procedure, this Tuesday, June 21, 2022.

Via U.S. First Class mail:
Marshall Ray Partain, #902729
Hay County Jail

1307 Uhland Rd.

San Marcos, TX 78666

PLAINTIFF PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.

DEFENDANTS’ NOTICE RE SUPPLEMENTAL EXHIBIT B
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Exhibit B
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

MARSHALL RAY PARTAIN
Plaintiff,

Y.

CIVILACTION NO. 1:21-¢cv-829-DM

JASON HALLMARK, AP# 6307,

SHARDAY NELERO, AP# 8771,
Defendants.

U U L L L L W2 W

DECLARATION OF OFFIC

STATE OF TEXAS
COUNTY OF TRAVIS

I, Jason Hallmark, pursuant to 28 U.S.C. 1746, do hereby declare based on my own
personal knowledge as follows:

. I am over 21 years of age, of sound mind, and fully competent to testify. | am
currently and at all relevant times was employed by the City of Austin Police Department as a
Police Officer (AP6307 - HALLLMARK, JASON).

U On October 6, 2019, | responded as CIT (Crisis Intervention Team) to 601 W Ben
White Blvd. The original caller stated a man was on the East side of the 7-11 who stated he
wanted the police to kill him. Officers arrived and identified the subject as Marshal Partain.
When [ arrived it was explained to me that Partain was suicidal and wanted suicide by cop since

he was not sure he could kill himself’

-

e | prepared a report setting out the events of my R2R encounter with Mr. Partain.
The Subject is noted as “R2R” which means Response to Resistance. My narrative is included as

part of the Austin Police Department General Offense Report GO# 2019-2791435, pages 5 -7,
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and 28. With the exception of the date (It was October 6, 2019 instead of October 7, 2019), it is
true and correct.

4, A true and correct copy of General Offense Report GO# 2019-2791435 is
attached to this Declaration as Exhibit 1.

5. As noted on page 3 of the General Offense Report, Mr. Partain was arrested for
Public Intoxication and for Resisting Arrest. He was not arrested for the bicycle. He was given a
“cite and release™ citation, which is like a traffic ticket under class B misdemeanor citation
criteria. | prepared and submitted Probable Cause affidavits in support of charges for Resisting
Arrest, Class A, and Public Intoxication Class C. In addition, Officer Melero (AP8771) ran a
background check on the bicycle serial number through communications and learned that it was
registered with the National Crime Information Center (NCIC) through the Miami Police
Department as stolen. Consequently, she prepared a Class B Cite and Release citation for the
possession of the bicycle. The citation was signed by Mr. Partain and I submitted the PC
affidavits for Resisting Arrest, Class A. and Public Intoxication, Class C, along with the Cite and
Release Citation for the bicycle. The Cite and Release Citation was not related to his arrest on
October 5, 2019, but was put in a separate box for delivery to the Travis county clerk.

6. After October 6, 2019, I have not had any further contact or interaction with Mr.
Partain or any matters related to him. I was not involved with and do not have any knowledge
about Mr. Partain’s allegations and statements about being arrested in January 2021 on charges
brought against him by Travis County related to bicycle theft.

PURSUANT to 28 U.S.C. 1746, 1 declare under penalty of perjury that the foregoing is

true and correct.
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EXECUTED on this, the 21st day of June, 2022.

e

AP6307FASON HALLMARK
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, §

§

\A §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

DEFENDANTS’ REPLY
IN SUPPORT OF MOTION TO DISMISS
AND, IN THE ALTERNATIVE,
MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF SAID COURT:

Defendant police officers, Jason Hallmark (AP #6307) and Sharday Melero (AP #8771)
file this reply in opposition to [Doc #38], which is titled: “Plaintiff’s Response to Defendants’
Motion for Summary Judgment.”

Defendants renew and fully adopt and incorporate their original motion [Doc #35] and
respectfully move the Court to grant summary judgment in their favor because they are immune
from suit. There is no genuine dispute as to any material fact and the movants are entitled to
judgment as a matter of law.” FED. R. CIV.P .56(a). This is so even when the evidence is viewed
in the light most favorable to the non-moving party. TIG Specialty Ins. Co. v. Pinkmonkey.com,
Inc., 375 F.3d 365, 369 (5th Cir. 2004).

The non-movant (Plaintiff) has not gone beyond the pleadings or submitted affidavits, or

any other form of evidence or designated specific facts showing that there is a “genuine issue for

trial.” See Celotex Corp. v. Catrett, 477 U.S. 317, 324(1986). Instead, the non-movant (Plaintiff)
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has merely rested on the allegations in the complaint and his various filings and submitted bald
allegations and excerpts of the General Offense Report submitted by Defendants in support of
their original Motion [Doc #35-2]. This is wholly insufficient. International Shortstop, Inc. v.
Rallys, Inc., 939 F.2d 1257, 1263 (5th Cir. 1991), cert. denied, 502 U.S. 1059 (1992); see also
Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047 (1996) (“[P]leadings are not summary judgment
evidence.”). Furthermore, “[n]either ‘conclusory allegations’ nor ‘unsubstantiated assertions’
will satisfy the non-movant’s burden.” Id. (citation omitted).

For the reasons explained previously in Defendants’ original motion [Doc #35],
Plaintiff’s claims are frivolous, fail to state a claim on which relief may be granted, and seek
monetary relief against Defendants who are immune from such relief via qualified immunity.

Macias v Raul A (Unknown), Badge no. 153,23 F.3d 94, 97 (5th Cir. 1994).

In this case, defendant police officers, Jason Hallmark (AP #6307) and Sharday Melero
(AP #8771), did not violate clearly established law but were in fact following clearly
established law. The overwhelming weight of the evidence established that the defendants are
entitled to qualified immunity. Defendants respectfully submit that this lawsuit must be
dismissed with prejudice because Plaintiff’s claims fail to state a claim against these individual
defendants on which relief may be granted.

After October 6, 2019, neither defendant (Officer Melero or Officer Hallmark) are aware
of any further contact or interaction with Mr. Partain or any matters related to him. They were
not involved with and do not have any knowledge about Mr. Partain’s allegations and statements
about being arrested in January 2021 on charges brought against him by Travis County related to
bicycle theft. See the sworn Declaration of Officer Melero [Doc 35-2] and the General Offense

Report GO# 2019-2791435, attached to the Declaration as Exhibit 1. See also the sworn

Page 2 of 6
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Declaration of Officer Hallmark [Doc 37] and incorporated by reference.

Because Officers Hallmark and Melero are sued in their individual capacities, they assert
the defense of qualified immunity. See Salazar-Limon v. City of Houston, 826 F.3d 272, 277 (5th
Cir. 2016). Consequently, the burden is on Plaintiff to plead sufficient facts showing the
inapplicability of that defense.

Government officials performing discretionary functions generally are shielded from
liability for civil damages in suits under § 1983 for constitutional violations insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 n.30 (1982);
Palmer v. Johnson, 193 F.3d 346, 351 (5th Cir. 1999). “The Supreme Court has characterized the
doctrine as protecting ‘all but the plainly incompetent or those who knowingly violate the law.”’
Cozzo v. Tangipahoa Parish Council-President Gov't, 279 F.3d 273, 284 (5th Cir. 2002) (quoting
Malley v. Briggs, 475 U.S. 335, 341 (1986)).

“The doctrine of qualified immunity immunizes government officials acting within their
discretionary authority from civil damages if their conduct does not violate clearly established
constitutional law of which a reasonable person would have known.” Modica v. Taylor, 456 F.3d
174, 179 (5th Cir. 2006). Whether an individual is entitled to qualified immunity is determined
by following a two-part analysis. First, the court must determine whether the facts, taken in the
light most favorable to the party asserting the injury, show that the official violated a “clearly
established” constitutional right. Price v. Roark, 256 F.3d 354, 369 (5th Cir. 2001). If there is no
constitutional violation, the inquiry ends in favor of the official asserting qualified immunity.
Mace v. City of Palestine, 333 F.3d 621, 624 (5th Cir. 2003). Second, the court must determine

whether the official’s conduct was objectively reasonable in light of the clearly established law.

Page 3 of 6
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Saucier v. Katz, 533 U.S. 194, 202 (2001). In other words, courts look to whether “it would be
clear to a reasonable officer that his conduct was unlawful in the situation confronted.” Price,
256 F.3d at 369. Qualified immunity protects officials who merely make a mistake in judgment
and it shields ““all but the plainly incompetent or those who knowingly violate the law.” Malley
v. Briggs, 475 U.S. 335, 344-45 (1986). When a defendant asserts qualified immunity, the
burden is on the plaintiff to produce evidence to pierce that immunity. Atteberry v. Nocona
General Hospital, 430 F.3d 245, 253 (5th Cir. 2005).

As discussed above, qualified immunity protects government officials from civil damages
liability when their actions could reasonably have been believed to be legal. Morgan v. Swanson,
659 F.3d 359, 370 (5™ Cir. 2011) (en banc). “Even if the government official's conduct violates a
clearly established right, the official is nonetheless entitled to qualified immunity if his conduct
was objectively reasonable.” Wallace v. Cnty. of Comal, 400 F.3d 284, 289 (5th Cir. 2005). A
defendant's acts are held to be objectively reasonable unless all reasonable officials in the
defendant's circumstances would have then known that the defendant's conduct violated the
plaintiff's asserted constitutional or federal statutory right. Cozzo, 279 F.3d at 284 (quoting
Thompson v. Upshur Cnty., 245 F.3d 447, 457 (5th Cir. 2001)).

“Qualified immunity gives government officials breathing room to make reasonable but
mistaken judgments about open legal questions . . . and protects all but the plainly incompetent.”
Ashcroft v. al-Kidd, 131 S.Ct. 2074, 2085 (2011).

It was reasonable for Officer Melero and Officer Hallmark to detain Plaintiff under the
suspicious circumstances. And it was reasonable for Officer Melero to follow usual police
methods to run a background check on the serial number of the bicycle through Austin Police

Department communications. And it was reasonable to submit the bicycle as evidence to APD

Page 4 of 6
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when Communications advised that the Bicycle was identified as stolen by the National Crime
Information Center (NCIC) through the Miami Police Department.

“An officer may be shielded from liability even if he is mistaken. Whether actions were
objectively reasonable is a question of law.” Evett v. DETNTFF, 330 F.3d 681, 688 (5th Cir.
2003). In this case, Hallmark and Melero did not violate clearly established law but were in fact
following clearly established practices. The overwhelming weight of the evidence establishes
that Hallmark and Melero are entitled to qualified immunity.

When viewed from the perspective of a reasonable officer on the scene of this rapidly
evolving incident, the conduct and actions of Officer Hallmark and Officer Melero were
objectively reasonable under the circumstances.

PRAYER

Accordingly, Defendants respectfully request that the Court enter judgment as a matter of
law in their favor and dismiss the Plaintiff’s claims against the Defendants with prejudice and
with all costs assessed to the Plaintiff.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

[s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton(@austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing on all parties or their
attorneys of record, VIA ECF in compliance with the Rules of Federal Procedure, this 1st day of
July, 2022.

To be followed Via First Class Mail:
Mr. Marshall Partain #902729

Hays County Jail

1307 Uhland Rd.

San Marcos, TX 78666

PRO SE

/s/ Monte L. Barton. Jr.
MONTE L. BARTON JR.
Counsel for Defendants
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 Westen Distrief of Texas - ,fasfm DIV/s/anM,,__W,_“ wcégfg‘agm}ﬂ;}? L;i";g';
ol w.S*st. Satefoo ((l CEPOTY

|\RE.  CASENo. [-M-eyv-329-#F
Deoe etk

| \.,,.,,Emclésa(,o/cag find twocz) ogpres. of Pladt Kes/am To Detendauts”

- Reply 7 Support Of Motion To Dismiss, a. fofel of & (gt C8) pgs.c..
\lease £ifes these docaments ot Joccr car/ esf- convenjerce. and b, kg

J ame fo. f’LL ﬂ%ﬂ%& 0/’ 7%2/ court-

R A,z{c/a/zﬁom/éz A m /‘espea%c// j‘cztcesfhy a Gom/ af fAz C/w/ /)0(_./@1& ]
v the gbove-retuenced case wemblr.

N7 a/m,; thank ym ve , wack o j wr asssoce.

}Garf fmj
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TN THE UNTTED STATES DISTRZCT CoURT

FoR THE WesteeN DIsTerer of TEXAS F | L E T
AustTnN DTVISTON a

AUG 2 6 2022
CLERK.U.S. DISTin.. M\‘
MARSHALL RAY PARTATN, st ) s
Plaiutif¥, /-
V. cxvl. Acrzol No. 1. 2]-cv-329-RP-OH
TAsoN HALLMARK, APPE307
SHARBAY Melere, AP* 5771,
Detendants.

PLATNTIFFS SUPPLEMENTAL RESPoNSE To DEFENMNTS' MormoN FoR
SUMMARY JUDGHENT

T THE HoNolABLE TudGE oF SATY Coukr

'p faintitF received pofice from the Court on 4rf7as‘1L 18, 2032, Hhat his emcyencg mation for
extension of fime fo file his exhibits was Gramred. Sinee /ogasf § 2022, Hairt Aa_:@d# a//)
5uﬁﬂ/emen7‘g¢( Extibits A thr ﬂL H# i 5«4,0/”/ of hes r'es/oana,fo Defondurts' mationtor summa asy -

Jnugﬂwd{ . In %rs 5%//&»1&15/ /‘e.s/ohsz /ﬂ / amf#) re,;,ggacﬂl// s aémnls Sbits T Hwa_;/(/ﬂ
a/nc( waa,/d’ f—erffm'k 7%& 1[' //ow//j

1 Delendonts Mb' oh. unproven, unsubstuidated a//fjm#ms that Miams Alee Delam%mf(}ifﬁb.” )
regarfed PlutHfs bike as shien, stafing they had probable canse o seize #, Vet Defendads
have faded +o proa’acz, ANY offeiad docamendntion from I/A ov even a Scorn, atbdant from
+the offe ju{ owntv , Lew /-ome)/ /{{:rea/e/ oo "etdhion” that Defendonts Saimbs have isued
Plantff has uof éeen /ﬂrac/(k:«.a" which s a critical element-+o /rave, he was affrdod
5&&, pmcess when his bike was sazea(‘j the Defonlonds zm/ke/’f éy ALL.

for nedr@ f‘/]V@C?) yalfS
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Favtheimore, a clcfedlrvé with A.LD. claims #o hane “s;ﬂokem +o ‘o gerson’ wih M.PD.-

eorile pm,ae@ crimes Jz’w's/an': but fofs fo stafe whe Maf/aersdn, was = no name ov badge -
hamber was jiva«. 5] tHa ALD. defective, |

2 Defeudants emmeaasﬁ rely on 2 “streker” whidk was atfpched fo+he bike éj Wal-Marf so
that Hhe bike could be scanned at Hhe tackout-cotdter for ps price, as the Serial -
number for Hhe bike. Plondifl codends that te Defonduds’ lﬂre/oos/tmus behavor i's
nof /orm‘aao/ when Je—/ermrhﬂzj coliather ov wef- o é/aya/é f’s*a%’n; as the serid namber

is 2ugoy ed onta mefal of the pike . queres%}yﬁl, Defeudasts relise to reveal
whether of nof- He " sticker” ou Hee bike matches te ept?mved’ seriaf number onthe
bike - Alain i asserts +that their silence speaks volumes

3. P/mﬁ#ﬁrﬂlr asSerfs +Hat “'oeg‘qy (s committed cobem a s, in au?o/%dlp,mﬂfh ,
makes o 14/3 & stofement cudev oath, orezw‘va/m%m%"rmaﬁm? or Sweanrs or amrm 7%1.7‘?006(, .
of a Statemad / NW"’“Sj’ M:’ﬂ +his ase, Defondate awe/n'/enﬁbna{/] /"’3’{/”’ efé'ﬂstlj
+kz, facts _au_c( 'F/L(j re Cakﬁhw‘tly 1o Conceal Facts and evidona (the bike is sn APD.s
evidenee room Mté( ALD. wont d//ba) lafaah/?# to Fake ’UAJ/US 01[ )“AL €hjrzwec( Senal-
nwméev) ,as we/n/ ;L/(mj fifse statements. T tHeve a saffiiont deferrent 4o
/y/ly that is enforceable éj this Court- <

H /0 (aintiff is 5&5%#)‘:17 Exhibis T f‘m«yﬂ L s, #447( s honsable court il be aware
of ta harassment a montal cwﬁafSA he is sar%r/;ﬁ of the hands of (w0 - entorcement: offiials
asa resuff of Filing this lawsady a%affﬁam Cadﬁer/#j(’d%@ and A0 ave .S‘e,mmfe, ,é?a/ -
eufrfces, +Az7 Strek %vjeﬂne/ weth He " us cya/hsfv%zm” ménﬁ/rb/.. /efjareﬂy_EJM y
Plaintiff was indignant- after Corechinal Officar Segura 447, TATENTZONALY aflowed
anothay inmate o open bes sealed mad From +his Cowrf-, ek A4e mailrom bhod cwirefe
M a /Oumauem‘ red-marker gcross #AL ﬂmf of 7%& We/afz . | /MA/ZS/MLL_ -
RAY PARTAZA ey-106-C. The inmate +hat C.0. Segwa g5z allowed fo open and calk
oAF b Plaind < mad, Lobert //an{imm/ (S 1h cef] C4=105-8, cndl Hie Se,oamﬁ eafls

2
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are focafed ﬁjH/}v/MML of her o/eS(...J/e?L'fb aw:r'c//%z, c/mma.a‘fa,)@@ardo&art‘;

10/4“'1#"/‘[ 5(’7'7 ed for Seven- 6{0#5 fo C/(*a/ﬂ So/lﬁg condinemerd ratler f&m,oossf?i/y

Feccf'i//hj ’7‘#“’? *r/.aujﬁ 0}“ fock “f-l—ﬂ — 7%«_ maxiim . : ‘
/0/ ainhi ¥ Saém;ﬁ‘ec{ Extebs r#;""f% L 50 that s court n_f;’// Frow Hhat each a/y
/m ‘s Sfrti/ﬁﬁ;ﬁf 60.79%7 {via. com/ﬁm/i) 1o feceve bis [ eja,‘/ /ﬂ'wéuf mach 1o bis maistrfune 3

his hamds are fred... no pan jufended .

T conclusion, PlankfF vehameddy denies thaet ha stle hes bike from Miams, FL.
Rather, he parCW it af Wal-Murt- afer his release. from prison an qupknfa' §,20/9; /
hes bike was /ardw&w( on %Té’&mécr 8, 201, fﬁree-dzuas after bis release so thatbed
/uve %ram,oorfa-l/on 7(3/" work . C/”/ ase See Exﬁf‘rfﬁ'l which S’Aacu_f a refease date of

07/65‘ / 2017)  Moveover, its /m//aas/é[e Hat said AL D. offrcers made a Y misfake®
wnlawtull S5ei2ing bu's 5:’/(9' and Plondiflassets that he shoald be allowed 4o ¢ fo
%YIZC/ cmc( éﬁow, AiS 0/4% e doccﬂf Fhaus Ioww‘nj 54/4{ A.PD. 'Jmarx cufv( /na//’ef'ow‘(y a/m/

5«1&/7’&:/9 .

PRAYER

/4&0%@5& ; Iﬁ /tle ra?.s* ‘F‘«JL 1%3 Adnoraﬁ/e Coaﬂ‘ cw” G:M/Vr Afs /’{aﬁbn 141’
'7(:49”14&7‘ o 7‘7(-'-/0 /fdf/lhjf CSummar 7&5{7 memg amd DENY Defeudants’ Mofran for
Summag Uldjmwf SN e besFinterest- o/ Justree. |

T +he atbernative, Attt prays that s Court- will aflocs Hhis valid claim
+o f’racae('fo ‘1émL/ ,

paTes. _August 2/, 2022 Lesteerraity Suemzres),

Pttt £ Cot,

,Alar;/m// leik)l Parfain
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CERTZFICATE oF SERVITE

j, MMSAA/]£¢? I%ﬁ(-a:‘n; , Travis Cg,r Sherrflé office FAA/¥#303, 4 ereéj (',en[r@ Hatafrae and |

Cortct capy of e firagony Lt Splonoctol Respnse #o Denunts’ Mot o
Summary Tadpnast-has been. served upon Ha defiscests by placng some i regular
5. el to. Monte L. Bechn Tr., st City Abmneg, C@ of fushin = Laco O,

£.0. Box 1¥6, Aush TX FSHT-1596, outhes Hhe A ¥ day of Augast, 20921

Mottt h [t
/ﬂ /d/)u[r#L ﬁro Se
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TKAVIS COUNTY SHERIFF'S OFFICE
DISCIPLINARY BOARD WAIVER

Page 5 of 9

,///

|93
Exuzarrk

INSTRUCTIONS: Fill in all spaces provided. If not applicable, show N/A
Bkg No: 2214303 Housing: 02 C 10B incident Dt.: 8/18/2022  06:39
INCIDENT NO: 220005821 INMATE NAME: PARTAIN,MARSHALL RAY
You are charged with the following rule violation(s):
Violation 3 MIJ-DISILACT

aladinm D MI.RTFWOD

EXHbTr

C/OM

Inmate | Request @Complaint ] Grievance

Date: 94 - Z2-202.2. Reviewed by (Employee Initials & #):

To: Mﬂ I/VOGM StafF RETURN TO INMATE

From;AMLM D08 8/-(2-(FF¥
Building/UnivCet:_{ 2 Cf~/06 ¢ Booking #. 2 2/43 63

)_?A_MAW/CIL'{?J 714/ e
/7'03 amd (725 (as
deval ovr

28 Unitecd Stafes Sees, [70) (702 [FeS
we// mﬁDOMS#C Mai Manaid <& Sec. (S )

/IVCVGJ 0
/zw/sw% /:,21—:;«-

and + QUG ME fo piss "Headlmes V.
{4 e
/d':’f ﬂf ﬁ o ama’/gr sfﬂﬂpgbwéu/eu oy WWZ M"(’d)
Y StefFS pmraliciocs conduct and’def Lzret/& nd, Foovencs

.y g%gg;ﬁ W j M stediale ;n zesﬁqaﬁon nts B patfer.

Staff Action/Response

Responding Employee Name & Number

White copy: Return to Inmate

_
Date

Yeliow copy: inmate Incarceration Fite

olation {MN}
eges for not more than 15 days

1 for not more than 15 days

2ing afforded that opportunity
N.

wn:

ker status for days

7 ooy

(s) and accept the sanctions listed
ction may be considered for

ag_ 3l qp. 17

Da e/Tnme

Date/Time

Date: ﬂ% ;A Z.
m Entered into Tib:

is) -
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- TRAVIS COUNTY SHERIFF'S OFFICE
, NOTICE OF DISCIPLINARY BOARD 57 CO PY

ided. If not applicable, show N/A

RECE

INMATE NAME: PARTAIN,MARSHALL RAY Bkg No 2214303 HOUSING'02-C-10B - Incident # 220005821

Incident Date:  08/18/2022 Incident Time: 06:39 Hazard(s):

You are charged with the following rule violation(s):

Violation1  MIJ-DISSTAFF Violation2 . MJ-RTFWOD Violation3  MJ-DISJLACT
Violation 4 Violation 5

Was Ofcr's Immediate Supervisory Action offered? 0 ves ‘,B/NO Has MH been emailed regarding move? [] YES /ﬂ/ NO

Summary of Incident: Summary of charges from Incident Report. All victims and/or witness names will be redacted. Include all

charges. .
MJ-DISSTAFF You became upset and started cursing towards me when you noticed another inmate had signed for your mail. |
apologized and explained it was a mistake. You continued to curse and demaded the Sergeant. %gﬂ

()/’0.5&3{/40“

MJ-RTFWOD | directed you two times to return to your assigned bed and you refused.

MI-DISILACT Your behavior stopped me from being able to pass out the rest of the mail to the unit.

| have received twenty-four (24)% notice of my hearing.

M4 '*7’“)'/2"&'[7‘? (m«b’l’ , Date: g - g- '2 2 Time: /(? W

Inmate’s Signature

DATE SERVED: 5-] - /] Ve seRveD: / ?{ﬁ LOCATION SERVED: [2CS

SERVED BY: %?’C% PFL7 >

S Slgnature & Employee #

You will be scheduled to appear at a Disciplinary Hearing within 7 days after this document is served.

If you are subsequently found guilty at the Disciplinary Hearing of one or more of the violations listed above the following sanctions

may be imposed:

During the Disciplinary Board Hearing you may present testimony, evidence and witnesses on your own behalf. Witnesses are strictly
limited to persons having firsthand knowledge of the violation(s) charged and those needed by the Board to decide the case. Should
you or your witnesses become distruptive during the hearing, you or they may be removed and the hearing will continue in your or
their absence. For purposes of Building Security or witness safety, written statements from witnesses may be submitted in your
defense. If you need help in preparing your case, you have the right to request a lay representative (inmate) to assist you; refer to the

Inmate Handbook for procedures.
PAcE 1 OF A
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TRAVIS COUNTY SHERIFF'S OFFI(’
NOTICE OF DISCIPLINARY BOARLC COPY

INSTRUCTIONS: Fill in all spaces provided. If not applicable, show N]A

}“/’
I request the following Lay Representative(s) with the understanding that he/she may not be accepted by the board.

Lay Representative/Unit: 2
’}

;,—-_/*

| request the following witnesses give statements to b\jargséatq\at \H;q%armg

Witness: % \J\; / N f&
\&‘.

i
INMATE'S NAME {Circle) n estimony Atfa\c\@ BOOKING# CURRENT HOUSING

Witness:

INMATE'S NAME (Circle) i/f'/(Written_ Te;\lnl.ony Attached) BOOKING# CURRENT HOUSING
,, H A
Witness:

INMATE'S NAME (Circlje) (Written Testimony Attached) BOOKING# CURRENT HOUSING

Copy served to inmz;te date/time: %" /89~ Z 2— @ /0} IZ Officer Init/Emp #: /[’{(}%ZSZ
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Inmate E Request 1 complaint ] Grievance

Reviewed by (Employee Initials & #): 0\/ (zy s

. bost offder — Unif L RETURN TO INMATE
com: Marshat! Farfain | bop of-(2-117Y
Building/Unitcell_ 0& =& = [08 Booking # 22 (¥ 395

of t c’»orrcc—f"dn offreal whe wrofe tne e
ofmzidéiwé # 22000583, ? w .

bM-

AN
Responding Employee Name & Number Date

White copy: Return to Inmate Yellow copy: Inmate Incarceration File

CofY: FrLe
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Texas Department of Criminal Justice
Parole Division

ASSESSMENT REPORT

Name: PARTAIN , MARSHALL RAY TDCJ #: 02311988 SID #: 04466004

Instant Offense(s): DWI 3RD/MORE

Current Special Conditions: 0.01,0.03,0.18,0.22,P,5,0.44, T

Section I

Prior Criminal History: Juvenile: None

Adult Incarcerations: 11/1997 - Retaliation - 7 YRS TDCJ-ID (FELONY) - Paroled 11/1999 - Revoked 02/2000. 11/2000 - Driving
while Intoxicated - 10 YRS TDCJ-ID (FELONY) - Paroled 8/2004 - Revoked - 3/2006. 12/2010 - Aslt Family Violence Strangulation-
3 YRS TDCJ-ID (FELONY) - Released M/S 8/2012 - ISF - 10/2012. 05/2017 - UUV (MISD) - 9 MTHS TDCJ-SJ - Discharged 2/2018.

Release Date: 09/05/2019 Discharge Date: 06/19/2023
Section II
TRAS Supervision Level: HIGH Caseload: SNOP HWH: X Yes [J No

Cff’cf-«"a./ needs o flender ,ﬂt‘cymm)

Section III
A. Employment
1. If employed, name of employer: Unemployed
Length of employment:
[] Verified [ Not Verified

2. If unemployed, how long: Since 05/30/2021 - was at Liberty Lawn Care
Reason: Unknown

PSV-32B (Rev. 08.27.18) %ﬁ
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Aaqu# &, 2022

Uevk of Court

u.s. Oistrret Courf |
Western pistrict of Texas - Auspin. Opvision
59 W. St 5t Ste. foo

Austn, T 7§70/

Re:  caseNs. 1:31-cv-929-RP-D#
Dear Clerk !

Enclosed p/em /;ndl m?, PLATN RS oFiond SUPPLEMenryL RESPONSE To DEFENIANTS’
MoTzod Fot- summats Tupsment, a. fotal of ?-ﬂ?jcs, Tve also included € xhibits I throgls M,
a total of € pages - Extbit T consisfs of 7 -pages. Plesta file Hase documents and

'b'w'xﬁ to fe aftendin of tHhae courdat gour earfrest convensence ,///sa/ ray a/aajéﬁrfq
- om, A /474. 5¢//j | ho aleo sahmitted ar, Affdevit o Hiis court, weleomes Hue Courf+fo
cortact hevr I the Courf has auy Furfher gusshins about e éfcﬁc&a Lested

pefow s far l&erﬁ':wm‘ tformation !

Alaya Midelle Sefbg Cs12) 9¢7-914%
:Z“ase/éji @y ma/f, com 4
p/case Séhdlm @ CO,oj o % ﬂfﬂZ ()ackg‘ /er 7‘4,3‘ Cale number am/%a%

in ac(vama f'm/ 7&(? asSi3fzmnce. .

S Mcere 5/ y

Vgt B



@,\,F«N of Court
United States Distret (oart
.,,m.m\ s.m‘\‘ ?5 d\.ﬁngv, - k 4%3 SISO

westfere D

5ol W stk st Ste. (/00 &
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August 39, 2033 Rﬂghw\”’{}
AUG &9 202
C{ €v k 0( CC’CW%“ o Wy xfﬁ(\
CLE ?ﬁin;h: \ ;l’f AR AL
Unéifed States F);sv%u‘ Couv \%%;M RERLTY F i L E D
Western Drstriet of Texas- Aushn Drvisren \
S0l W. S* St St oo e G 29 227
: WEST!'E(RLK: s DISTRICT coyry
Austin, TX 7870/ ESTERN DisTRIRY 1 COURT
DEPUTY TTERR

Re: (ASE No. 1. 2-co-§29 - RP-OH

To THE HoNokABLE MAGZSTRATE Tul6E DUSTIN M. HowelL:

/Wcuy ﬁ‘ Iﬂ/eo.% e coaﬁé/ ehc/;mzj are EXA/"I'{S a‘f‘mgﬂ K/ wé/'eﬂl‘ ée/;'eve,
are perﬁ'nen-/ am{ /f/émuf"/a my c/a/'m. If_§ /hfcyc:ﬁpyfc wﬁf/mfgﬁr_g
Filing about :?«jrfcmms/éamf/amé on tha. mackaom = cwas than f/acw/ e
50/:7&57 confinement afber éeww;ﬁ iradfe, chen C.o, gejamﬂ%’g?‘ albwed awathar
mmate fo pen my /%d/ | #ﬂm A arur;LCf—/uzf 77/’61/11% S /m“/’w Due
fo the deadlne and He J’a«’/f NSfdn&e,“Qéo:’dL the M’ of d.S./?S.fI;n

S’cm’ziy .t? &é/ﬁlf as Soon as I~ Pecelve trem .

fu arf[lr, C.0. de#@&; r—ee,euf(y foldd me ot Mg« WM ‘3 féf ‘ /}Sf&/ fn \M/
,om,aeﬁ‘ " vemérj here afv‘%z:/'a:]. As spated i orygined complant, A.£0

/ms ir subfte waxjs + l*eﬁ//“afe ond /iamss me; :u:c/ Seeyl ‘ﬁ Cazdfuw,

do lizj 9. ( Please See Exhibit K)

‘T'hmﬁ)/oar av ﬂaarﬁ/ne, %ar //oum
Q gsfujﬁ/@ 5uém:77'€c//

Moy shall ﬂ% Parfain, - ﬂ/a,,;,\-f,ﬁ?
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Sally Hernandez, Travis County Sheriff
MEMORANDUM

Date: 8/23/2022

To: Partain, Marshall 22-14303

From: ). Perkins #3467, Grievance Sergeant

I have received your grievance dated 8/8/2022 concerning your legal mail.

We have no contro! over Mail until it arrives on Comblex. Once mail arrives on Complex, it is sorted
and sent out. The legal mail for that day was post marked 8/2/2022 it arrived on complex and was
scanned in on 8/8/2022, the same day you signed for it.

Grievance unfounded
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Sally Hernandez, Travis County Sheriff
MEMORANDUM

Date: 8/23/2022

To: Partain, Marshall 22-14303

From: J. Perkins #3467, Grievance Sergeant

| have received your grievance dated 8/16/2022 concerning your legal mail.

Your legal mail was post marked 8/11/2021 and was received by the TCSO mail room on

8/16/2022. The letter was then delivered and signed for by you on 8/17/2022. Grievance
unfounded.



EJMn‘ Q
inmate % Request ﬂComplaint D Grievance

Date: 8- /6 -2025 Reviewed by (Employee Initials & #):mgg

To:_| QCGﬂ{( D€ :7 / Vﬂl//' RETURN TO INMATE
From: VYA&L// K arfair D.0O.B. olr-17-197¢

Building/UnitCeli_/ 26 Booking #: 42 /7303

Fot KYD <Profech

AL SALE
ok on T19-A0AA (5

NG et 2 AL 9600, atlﬂ,’lll!h{.‘l ,

ik ik 0 @0k e Hirng

VIV,

White copy: Return to Inmate Yellow copy: Inmate Incarceration File
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101

Aajcm" A (f, 203

Auastin po/f‘& f/eat(ﬁaarkrs
Com p/a.wu‘s Dept -
2 E. g% St
Austin ,TX 7870

Re: Masszhic Bckeaek, Aseney¥ 222 000768

To wiom /%7 Concern .

The IDu-r/?aSe, of thes cam,a/amf' is fo refrieve m?« ?}L”‘Z‘; éﬂCKM ,,’,, whitk I&e /'&?en\/?
66&/« inﬂrrhecl is rwf n % pro,oafy ﬁ'eré af Tvaves Co. Cfawecﬁz;mg Com/)/éx .

I was arrested on 02(7 19, 2032 at aboat /‘)‘.'36/ éf/ Aushi /4//&1,05'0/. n
frmll 0# 7%& /( &6 “Cdl'tt/cw'Can 57‘0#8” o /@'VW.«’/Z[L Dr., To %z_ 5¢3'f07[' /147
Knoledje, my backpeck cuns placed in Hhe frauk of te wnct which Fransported
e Ao the Tranes Co. \7&{‘7/ and Ccfon arrivad , = cé hot- /“Ccd,l/ ffiﬂ. chreS%kj -
Off;cet’ ¥ C/ﬂ'ﬁW‘rj rw]» éﬂck/od@é #ﬂm ﬁ.s Veﬁn./é

/0 / €dse /'hveS/szmQ a:)L j/ocu’ ear/za)L Cenveni'Chea M fﬂ;mkf 74r rw?, d/n/
afl assistamce in s al\’jc}ﬂé n«;,,a%cr,

S’n certé/ p
Tersdbtl X oo

Marsholl Ray Girtay, *2209303
Travs, Co, &fré&ﬁo'/mj dam/l/ex

CoPres: ws. prstexcrcatr- AUSTZN OZvzszon ,
ASST. <ZTy ATGRNEY MONTE L. BARToN, TR CITY OF AUSTZN ~LAw OEFT .
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Case 1:21-cv-00829-RP-DH Document 53 Filed 09/01/22 Page 1 of 11

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

MARSHALL RAY PARTAIN
Plaintiff,

V.

CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307,

SHARDAY NELERO, AP# 8771,
Defendants.

L L YO LR L LR L L N

DEFENDANTS’ RESPONSE
OPPOSING PLAINTIFE’S
MOTION TO COMPEL AS BEING MOOT

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant police officers, Jason Hallmark (AP #6307) and Sharday Melero (AP #8771)
file this reply in opposition to [Doc #48], which is titled: Plaintiff’s “Motion To Compel
Production of Documents.”

Introduction

Defendants renew and fully adopt and incorporate their original motion [Doc #35] and their
Reply in support of Summary Judgment [Doc # 39] and respectfully move the Court to grant
summary judgment in their favor because they are immune from suit. There is no genuine dispute
as to any material fact and the movants are entitled to judgment as a matter of law.” FED. R. CIV.P
.56(a).

RESPONSE OPPOSING PLAINTIFF’S MOTION TO COMPEL AS BEING MOOT

Defendants respectfully oppose Plaintiff’s Motion to Compel [Doc #48] on the basis that
it seeks the production of documents and things which either no longer exist or which have already

been made available to Plaintiff, as follows:
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1. Plaintiff requests a copy of the Class B Cite and Release citation regarding the Kent
bicycle referenced in Defendants’ original motion for summary judgment [Doc #35] and their
Reply in support of Summary Judgment [Doc # 39]. The originals and all copies were disposed of
in accordance with the regular document retention practices of APD and the Travis County Clerk’s
office. Defendants have not been able to locate and are not aware of any available copies.

2. As for the bicycle, as noted in the attached letter to Plaintiff dated August 26, 2022, the
City has already made it available to the Plaintiff upon receipt on August 26, 2022 of the Notice
of Electronic Filing regarding [Doc #49], the Affidavit of Ms. Alaya Selby. A copy of the August
26, 2022 letter to Plaintiff is attached as Exhibit 1. A copy of the Notice of Electronic Filing
regarding [Doc #49] is attached as Exhibit 2.

PRAYER

Accordingly, Defendants respectfully submit that Plaintiff’s motion has become moot,
and request that the Court enter judgment as a matter of law in their favor and dismiss the
Plaintiff’s claims against the Defendants with prejudice and with all costs assessed to the
Plaintiff.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton @austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants

Page 2 of 3
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, VIA ECF in compliance with the Rules of Federal Procedure, this 1st day of September,
2022.

Via U.S. First Class:

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, TX 78617

PLAINTIFF PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON JR.
Counsel for Defendants

Page 3 of 3
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Exhibit 1
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City of Austin

Law Department

City Hall, 301 West 2nd Street, P.O. Box 1546
Austin, Texas 78767-1546

Writer’s Direct Line Writer’s Fax Line
(512) 974-2409 (512) 974-1311

August 26, 2022

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, Texas 78617

RE: Civil Action No. A-21-CV-829-RP; Partain v. Hallmark, et al; U.S.D.C.
Dear Mr. Partain:

We have this day received a copy from the Court of “The Affidavit of Alaya Selby”
[DOC #49]. Upon receipt and review, and consideration of the file information, I write
to advise you that the green Kent bicycle which is the subject of this lawsuit is available
to be released by the Austin Police Department to you or an authorized representative,
upon a showing of proper identification and an acknowledgment receipt.

Please note the following: The APD evidence room is located at — 4708 E. Martin
Luther King Jr. Blvd, Austin, TX 78721.

Evidence tag # #2723552-1 is associated with the bike.

The evidence room is open to the public Tuesday — Thursday by appointment. The main
phone number is 512-974-5151.

Sincerely yours,

/s/Monte L. Barton Jr.
Assistant City Attorney

City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Direct 512- 974-2409
monte.barton @austintexas.gov
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CITY OF AUSTIN
P.0. BOX 1546
AUSTIN, TEXAS 78767 - 1546

FIRST-CLASS

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, Texas 78617

P

+ . == US POSTAGE

A 02 1P $ 000.57°

0001184962 AUG 262022
MAILED FROM ZIP CODE 78701




Case 1:21-cv-00829-RP-DH Document 53 Filed 09/01/22 Page 7 of 11

- Exhibit 2
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Wells Fargo Everyday Checking

September 9, 2019 m Page 1 0f 6

ALAYA M SELBY

SRR APT 121

CEDAR PARK TX 78613-6505

Questions?

‘Available by phone 24 hours a day, 7 days a week:
Telecommunications Relay Services calls accepted

1-800-TO-WELLS (1-800-869-3557)

TTY:1-800-877-4833
En espariol: 1-877-727-2932

#3E 1-800-288-2288 (6 am to 7 pm PT, M-F)

Online: wellsfargo.com

Write: Wells Fargo Bank, N.A. (808)
P.O. Box 6995
Portland, OR 97228-6995

You and Wells Fargo

Thank you for being a loyal Wells Fargo customer. We value your trust in our
company and look forward to continuing to serve you with your financial needs.

Activity summary

Beginning balance on 8/8 $149.02
Deposits/Additions 3,351.29
Withdrawals/Subtractions - 3,337.58
Ending balance on 9/9 $162.73

Overdraft Protection

Account options

A check mark in the box indicates you have these
convenient services with your account(s). Go to
wellsfargo.com or call the number above if you have
questions or if you would like to add new services.

Online Banking Direct Deposit
Online Bilt Pay [] Auto TransterrPayment [ ]
Online Statements Overdraft Protection  []
Mobile Banking Debit Card

My Spending Report i Overdraft Service

Account number: SN0
ALAYA M SELBY
Texas/Arkansas account terms and conditions apply

For Direct Deposit use

Routing Number (RTN): JP

This account is not currently covered by Overdraft Protection. if you would like more information regarding Overdraft Protection and eligibility requirements

please call the number listed on your statement or visit your Wells Fargo store.

Drce 1 of .
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

MARSHALL RAY PARTAIN §

Plaintiff, $

§

V. §
§ CIVIL ACTION NO. 1:21-cv-829-RP

JASON HALLMARK, AP# 6307, §

SHARDAY NELERO, AP# 8771, §

Defendants. §

§

DEFENDANTS’ AMENDED RESPONSE
OPPOSING PLAINTIFF’S
MOTION TO COMPEL AS BEING MOOT

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant police officers, Jason Hallmark (AP #6307) and Sharday Melero (AP #8771)
file this reply in opposition to [Doc #48], which is titled: Plaintiff’s “Motion To Compel
Production of Documents.”

Introduction

Defendants renew and fully adopt and incorporate their original motion [Doc #35] and their
Reply in support of Summary Judgment [Doc # 39] and respectfully move the Court to grant
summary judgment in their favor because they are immune from suit. There is no genuine dispute
as to any material fact and the movants are entitled to judgment as a matter of law.” FED. R. CIV.P
.56(a).

RESPONSE OPPOSING PLAINTIFF’S MOTION TO COMPEL AS BEING MOOT

Defendants respectfully oppose Plaintiff’s Motion to Compel [Doc #48] on the basis that
it seeks the production of documents and things which either no longer exist or which have already

been made available to Plaintiff, as follows:
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1. Plaintiff requests a copy of the Class B Cite and Release citation regarding the Kent
bicycle referenced in Defendants’ original motion for summary judgment [Doc #35] and their
Reply in support of Summary Judgment [Doc # 39]. The originals and all copies were disposed of
in accordance with the regular document retention practices of APD and the Travis County Clerk’s
office. Defendants have not been able to locate and are not aware of any available copies.

2. As for the bicycle, as noted in the attached letter to Plaintiff dated August 26, 2022, the
City has already made it available to the Plaintiff upon receipt on August 26, 2022 of the Notice
of Electronic Filing regarding [Doc #49], the Affidavit of Ms. Alaya Selby. A copy of the August
26, 2022 letter to Plaintiff is attached as Exhibit 1. A copy of the Notice of Electronic Filing
regarding [Doc #49] is attached as Exhibit 2.

PRAYER

Accordingly, Defendants respectfully submit that Plaintiff’s motion has become moot,
and request that the Court enter judgment as a matter of law in their favor and dismiss the
Plaintiff’s claims against the Defendants with prejudice and with all costs assessed to the
Plaintiff.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, City Attorney
MEGHAN L. RILEY, Chief, Litigation

/s/ Monte L. Barton, Jr.
MONTE L. BARTON, JR.
Assistant City Attorney

State Bar No. 24115616
monte.barton @austintexas.gov
City of Austin-Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2409
Facsimile: (512) 974-1311
Counsel for Defendants

Page 2 of 3


mailto:monte.barton@austintexas.gov

Case 1:21-cv-00829-RP-DH Document 54 Filed 09/01/22 Page 3 of 12

CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, VIA ECF in compliance with the Rules of Federal Procedure, this 1st day of September,
2022.

Via U.S. First Class:

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, TX 78617

PLAINTIFF PRO SE

/s/ Monte L. Barton, Jr.
MONTE L. BARTON JR.
Counsel for Defendants

Page 3 of 3
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Exhibit 1
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City of Austin

Law Department

City Hall, 301 West 2nd Street, P.O. Box 1546
Austin, Texas 78767-1546

Writer’s Direct Line Writer’s Fax Line
(512) 974-2409 (512) 974-1311

August 26, 2022

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, Texas 78617

RE: Civil Action No. A-21-CV-829-RP; Partain v. Hallmark, et al; U.S.D.C.
Dear Mr. Partain:

We have this day received a copy from the Court of “The Affidavit of Alaya Selby”
[DOC #49]. Upon receipt and review, and consideration of the file information, I write
to advise you that the green Kent bicycle which is the subject of this lawsuit is available
to be released by the Austin Police Department to you or an authorized representative,
upon a showing of proper identification and an acknowledgment receipt.

Please note the following: The APD evidence room is located at — 4708 E. Martin
Luther King Jr. Blvd, Austin, TX 78721.

Evidence tag # #2723552-1 is associated with the bike.

The evidence room is open to the public Tuesday — Thursday by appointment. The main
phone number is 512-974-5151.

Sincerely yours,

/s/Monte L. Barton Jr.
Assistant City Attorney

City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Direct 512- 974-2409
monte.barton @austintexas.gov
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CITY OF AUSTIN
P.0. BOX 1546
AUSTIN, TEXAS 78767 - 1546

FIRST-CLASS

Marshall Ray Partain, #2214303
Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, Texas 78617
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- Exhibit 2
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From: TXW_USDC_Notice@itxwd.uscourts.gov <TXW_USDC_Notice@itxwd.uscourts.gov>
Sent: Friday, August 26, 2022 11:44 AM

To: cmecf notices@txwd.uscourts.gov

Subject: Activity in Case 1:21-cv-00829-RP-DH Partain v. Hallmark et al Letter/Correspondence

*kk

*** External Email - Exercise Caution

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to this e-mail because the mail box is
unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys of record and parties in a case
(including pro se litigants) to receive one free electronic copy of all documents filed electronically, if receipt is required by law or
directed by the filer. PACER access fees apply to all other users. To avoid later charges, download a copy of each document during this
first viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. District Court [LIVE]

Western District of Texas
Notice of Electronic Filing

The following transaction was entered on 8/26/2022 at 11:44 AM CDT and filed on 8/22/2022

Case Name: Partain v. Hallmark et al
Case Number: 1:21-cv-00829-RP-DH
Filer: Marshall Ray Partain

Document Number: 49

Docket Text:
Letter/Correspondence from Marshall Ray Partain re: Exhibits G and H. (pg)

1:21-cv-00829-RP-DH Notice has been electronically mailed to:

Monte L. Barton , Jr monte.barton@austintexas.gov, carol.smith@austintexas.gov, ruth.blackwelder@austintexas.gov

1:21-cv-00829-RP-DH Notice has been delivered by other means to:

Marshall Ray Partain
2214303

Travis County Jail
3614 Bill Price Road
Del Valle, TX 78617

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_|ID=1080075687 [Date=8/26/2022] [FileNumber=27253569-
0] [48f03e9b652ab38e7a8b7ca7b8a31d0a079ef0b4572a05fec8341b0bac417a4987
b5483e3e7c266afc189bffd21802ab39f2f8d5333487293da78cc64a981601]]
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ALAYA M SELBY

SRR APT 121

CEDAR PARK TX 78613-6505

Questions?

‘Available by phone 24 hours a day, 7 days a week:
Telecommunications Relay Services calls accepted

1-800-TO-WELLS (1-800-869-3557)

TTY:1-800-877-4833
En espariol: 1-877-727-2932

#3E 1-800-288-2288 (6 am to 7 pm PT, M-F)

Online: wellsfargo.com

Write: Wells Fargo Bank, N.A. (808)
P.O. Box 6995
Portland, OR 97228-6995

You and Wells Fargo

Thank you for being a loyal Wells Fargo customer. We value your trust in our
company and look forward to continuing to serve you with your financial needs.

Activity summary

Beginning balance on 8/8 $149.02
Deposits/Additions 3,351.29
Withdrawals/Subtractions - 3,337.58
Ending balance on 9/9 $162.73

Overdraft Protection

Account options

A check mark in the box indicates you have these
convenient services with your account(s). Go to
wellsfargo.com or call the number above if you have
questions or if you would like to add new services.

Online Banking Direct Deposit
Online Bilt Pay [] Auto TransterrPayment [ ]
Online Statements Overdraft Protection  []
Mobile Banking Debit Card

My Spending Report i Overdraft Service

Account number: SN0
ALAYA M SELBY
Texas/Arkansas account terms and conditions apply

For Direct Deposit use

Routing Number (RTN): JP

This account is not currently covered by Overdraft Protection. if you would like more information regarding Overdraft Protection and eligibility requirements

please call the number listed on your statement or visit your Wells Fargo store.

Drce 1 of .
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Inmate ﬁ#equest 1 Complaint 1 Grievance

Date: l 2 z 2022 Reviewed by (Employee'lnitials & #) P 52

To: P voper officer RETURN TO INMATE
pos_ 9~{"F-19 7Y
Buiding/Univcet_/ 2 & (/9 Booking #: 22 /4345

lease [ef we fnsw (F there ts .

Staff Action/Response

o beke

Feda F24-23

Responding Employee Name & Number Date

- White copy: Return to inmate Yellow copy: Inmate Incarceration File
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Inmate Request Complaint E Grievance

Date: Q [ ;?J [ 2622 Reviewed by (Employee Initials & #): Z m

To: G’r vance O#CQF RETURN TO INMATE

From: Mavshal/ df fain D.0.8_O/~/7~/7%

Building/Unit/Cetl:_ J A =~ C, = (08 Booking #: AL /#3503

MTM{&J\ 8/24/)031
Responding Employee Name & Number Date

- White copy: Return to Inmate Yellow copy: Inmate Incarceration File
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ibt T

Sally Hernandez, Travis County Sheriff
MEMORANDUM

Date: 8/29/2022
To: Partain, Marshall 22-14303
From: J. Perkins #3467, Grievance Sergeant

| have received your grievance dated 8/21/2022 concerning your legal mail. | have forwarded
your grievance to the building 12 supervisors, and | have received a response from Sgt. Everill.

Officer Segura did originally give the legal mail to the wrong inmate. She did admit the

mistake to her Sgts, the same day. The issue was corrected immediately once she realized
she had made the error. Founded and resolved.

No evidence exists to support that it was intentional or retaliatory. Unfounded
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
MARSHALL RAY PARTAIN §
§
V. § A-21-CV-829-RP
§
OFFICER JASON HALLMARK §
and OFFICER SHARDAY MELERO §

ORDER

Before the Court are Plaintiff’s complaint brought pursuant to 42 U.S.C. § 1983, Plaintiff’s
Motion for Judgment on the Pleadings, Defendants’ Motion for Summary Judgment, Plaintiff’s
response, Defendant’s reply, and the supplemental responses filed by both parties. Plaintiff,
proceeding pro se, has been granted leave to proceed in forma pauperis. After consideration of the
above-referenced pleadings, the Court grants summary judgment in favor of Defendants.

I. BACKGROUND

At the time Plaintiff filed his original complaint, he was confined in the Travis County
Correctional Complex. During the pendency of this lawsuit, which was filed in September 2021,
Plaintiff was transferred to a halfway house in Travis County and apparently released. He was later
arrested and confined in Williamson County. After discharging a short sentence in Williamson
County, he was arrested in Hays County. Public records indicate the Hays County District Attorney
declined to prosecute Plaintiff, and Plaintiff was released on July 7, 2022. On July 28, 2022, the
Court received notice from Plaintiff that he was confined in the Travis County Correctional

Complex, presumably pending the revocation of his parole. On September 12, 2022, Plaintiff
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confirmed his parole was revoked and he was returned to the Texas Department of Criminal Justice -
Correctional Institutions Division (TDCJ).

In his complaint, Plaintiff alleges Officers Hallmark and Melero arrested him on October 4,
2019, for resisting arrest and public intoxication, and seized his bicycle. At the time of his arrest,
Plaintiff was on parole. Plaintiff indicates his parole was revoked and he was returned to TDCJ for
approximately 14 months.

Plaintiff asserts, after his release from TDCJ, he was charged with the theft of his own
bicycle. According to Plaintiff, Officer Melero ran the bicyclye’s serial number and falsely claimed
that the bicycle was stolen from Miami, Florida. Plaintiff asserts the “bogus charge” was dismissed,
but police did not return the bicycle he values at $168.00.

Plaintiff sues Officers Hallmark and Melero. He requests the Court to enjoin the City of
Austin or the Austin Police Department from harassing him about his bike and to return his bike.
He also seeks $25,000 in compensatory damages and $25,000 in punitive damages.

Plaintiff moves the Court for a judgment on the pleadings. He contends the defendants’
answer to his complaint is insufficient. Plaintiff makes clear his complaint against the officers is for
taking his bike and failing to return it.

II. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants move for summary judgment and assert their entitlement to qualified immunity.
They provide the Court with videos of Plaintiff’s arrest.

The summary judgment evidence shows Defendants responded to an Urgent Check Welfare
call. Plaintiff made the call and stated he was suicidal and wanted to be shot by police. Defendant

Hallmark, a mental health officer, arrived on scene and advised Plaintiff he wanted to take him to
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the hospital. Plaintiff’s demeanor changed and became aggressive when Defendant Hallmark would
not allow Plaintiff to continue drinking beer in the convenience store’s parking lot. Defendants
arrested Plaintiff for public intoxication and resisting arrest.

At the time of his arrest, Plaintiff expressed concern over his bicycle. Defendants informed
Plaintiff they would take his bicycle for safekeeping. Due to Plaintiff’s agitated state, Defendant
Hallmark transported Plaintiff to jail rather than a hospital, and Defendant Melero transported the
bicycle to the police station.

Later, Defendant Melero ran a background check on the serial number attached to the bicycle.
The bicycle was identified as stolen by the National Crime Information Center (NCIC) through the
Miami Police Department. Defendant Melero submitted the bicycle as evidence at the East
Substation. She states she completed a Class B Cite and Release Citation for the theft of the bicycle.
She claims the citation was acknowledged and signed by Plaintiff. Defendant Hallmark avers he
submitted probable cause affidavits for Resisting Arrest, Class A, and Public Intoxication, Class C,
along with the Cite and Release Citation for the bicycle.! Neither officer is aware of any further
contact or interaction with Plaintiff or any matters related to him after their involvement on
October 4, 2019.

Defendants claim they acted reasonably when they detained Plaintiff. They also claim it was

reasonable for Defendant Melero to follow usual police methods to run a background check on the

' Defendants did not include the citation in the summary judgment evidence. In their response
to Plaintiff’s Motion to Compel, Defendants state the original and all copies of the Cite and Release
Citation were disposed of in accordance with the regular document retention practices of APD and
the Travis County Clerk’s Office.
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serial number of the bicycle and submit the bicycle as evidence when she was advised the bicycle
was identified as stolen.
II1. PLAINTIFF’S RESPONSE

In his response, Plaintiff asserts Defendants’ motion should be denied as untimely.” Plaintiff
denies Defendant Melero issued a Cite and Release Citation and points out the citation is not
included in the summary judgment evidence. Plaintiff also asserts that the true serial number of the
bicycle is engraved in the metal frame and the police relied on the serial number on a sticker on the
bicycle. Finally, Plaintiff argues Defendants failed to prove that the bicycle was stolen in Miami.

The Court granted Plaintiff an extension to file additional summary judgment evidence.
Plaintiff submitted the affidavit of Ms. Alaya Selby, the mother of Plaintiff’s daughter. She states
she purchased the bicycle in question for Plaintiff. She further states she purchased the bicycle at
Walmart #1129 for $160.21 on or about September 8, 2019. According to Plaintiff, Ms. Selby
purchased the bicycle shortly after his release from prison so that he would have transportation for
work.

IV. DEFENDANTS’ REPLY

Upon receipt of Ms. Selby’s affidavit, counsel for Defendants notified Plaintiff that his

bicycle is available to be released by the Austin Police Department to Plaintiff or an authorized

representative.

* Defendants’ motion is timely. May 30, 2022, was a federal holiday. Therefore Defendants’
motion was due on May 31, 2022, the day it was filed.

4
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V. ANALYSIS

A. Summary Judgment Standard

“Summary judgment must be granted ‘if the movant shows that there is no genuine dispute

299

as to any material fact and the movant is entitled to judgment as a matter of law.”” Trammell v.
Fruge, 868 F.3d 332,338 (5th Cir. 2017) (quoting FED. R. CIV. P. 56(a)). The court views the facts
in the light most favorable to the non-moving party and draw all reasonable inferences in the non-
movant’s favor. Hanks v. Rogers, 853 F.3d 738, 743 (5th Cir. 2017) (quoting Deville v. Marcantel,
567 F.3d 156, 163—64 (5th Cir. 2009)).

“A qualified immunity defense alters the usual summary judgment burden of proof. Once
an official pleads the defense, the burden then shifts to the plaintiff, who must rebut the defense by
establishing a genuine fact issue as to whether the official’s allegedly wrongful conduct violated

clearly established law.” Id. at 744 (quoting Brown v. Callahan, 623 F.3d 249, 253 (5th Cir. 2010)).

B. Qualified Immunity

“Qualified immunity shields public officials sued in their individual capacities from liability
for civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.” Kokesh v. Curlee, 14 F.4th
382, 391 (5th Cir. 2021) (cleaned up). “The qualified immunity inquiry includes two parts. In the
first we ask whether the officer’s alleged conduct has violated a federal right; in the second we ask
whether the right in question was ‘clearly established’ at the time of the alleged violation, such that
the officer was on notice of the unlawfulness of his or her conduct.” Cole v. Carson, 935 F.3d 444,

451 (5th Cir. 2019) (en banc). The court need not decide the first question before the second, and
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it may decide the case solely on the basis that the right was not clearly established. Pearson v.
Callahan, 555 U.S. 223, 236-37 (2009).

C. Constitutional Violations

Plaintiff claims his bicycle was illegally seized and he was denied due process and equal
protection of the law. Plaintiff fails to establish that Defendants violated his clearly established
constitutional rights.

The due process clause of the 14th Amendment protects citizens from acts of government
that “deprive any person of life, liberty or property, without due process of law[.]” U.S. CONST.
amend. X1V, § 1; Daniels v. Williams, 474 U.S. 327,331 (1986). In order to prove his due process
rights were violated, Plaintiff must show “that [he] has asserted a recognized liberty or property
interest within purview of Fourteenth Amendment and that [he] was intentionally or recklessly
deprived of that interest, even temporarily, under color of state law.” Doe v. Taylor Indep. Sch.
Dist., 15 F.3d 443, 450 (5th Cir.1994).

To state a claim under the Equal Protection Clause, a § 1983 plaintiff must either allege that
a state actor intentionally discriminated against him because of membership in a protected class or
he has been intentionally treated differently from others similarly situated and that there is no rational
basis for the difference in treatment. Gibson v. Tex. Dep 't of Ins.—Div. of Workers’ Comp., 700 F.3d
227,238 (5th Cir. 2012) (citation omitted).

At the time of his arrest, the police were faced with leaving Plaintiff’s bicycle unattended in
the convenience store parking lot or taking the bicycle to the police station for safekeeping. Neither
police officer violated Plaintiff’s constitutional rights by taking the bicycle to the police station for

safekeeping. Defendant Melero also did not violate Plaintiff’s constitutional rights by turning the
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bicycle in as evidence after she was notified the bicycle was reported stolen. Neither officer had any
involvement in the theft charge being filed in January 2021 and Plaintiff’s attempts to reclaim his
bicycle. Additionally, Plaintiff makes no allegation that he is a member of a protected class or that
he was treated in a manner different from other similarly situated individuals. Accordingly, both
Defendants Hallmark and Melero are protected by qualified immunity and are entitled to summary
judgment.

The Austin Police Department notified Plaintiff the bicycle in question is available to be
released to Plaintiff or an authorized representative and described the procedure for release. The
Court advises Plaintiff to make arrangements with an authorized representative to retrieve his
bicycle. Plaintiff is not entitled to further relief.

It is therefore ORDERED that the Motion for Summary Judgment, filed by Defendants on
May 31, 2022, is GRANTED.

It is further ORDERED that the Motion for Judgment on the Pleadings, filed by Plaintiff on
April 20, 2022, is DENIED.

SIGNED on September 14, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
MARSHALL RAY PARTAIN §
§
V. § A-21-CV-829-RP
§
OFFICER JASON HALLMARK §
and OFFICER SHARDAY MELERO §

FINAL JUDGMENT

Before the Court is the above-entitled cause. Upon review of the entire case file and this
Court’s Order which granted Defendants’ Motion for Summary Judgment, the Court renders the
following Final Judgment.

IT IS HEREBY ORDERED that Plaintiff Marshall Ray Partain shall TAKE NOTHING
in this cause against Defendants Jason Hallmark and Sharday Melero.

IT IS FINALLY ORDERED that the above entitled cause of action is hereby CLOSED.

SIGNED on September 14, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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FILED
February 24, 2023

United States Court of Appeals R S

FIFTH CIRCUIT By Jay Vicha
OFFICE OF THE CLERK DEPUTY
LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,
Suite 115

NEW ORLEANS, LA 70130

February 24, 2023

Mr. Philip Devlin

Western District of Texas, Austin
United States District Court

501 W. 5th Street

Austin, TX 78701-0000

No. 22-50959 Partain v. Hallmark
USDC No. 1:21-CVv-829

Dear Mr. Devlin,

Enclosed is a copy of the judgment issued as the mandate.

Sincerely,

LYLE W. CAYCE, Clerk

By:
Lisa E. Ferrara, Deputy Clerk
504-310-7675

cc:
Mr. Monte Lewis Barton Jr.
Mr. Marshall Ray Partain
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Anited States Court of Appeals
for the FFifth Civcuit

FILED
February 24, 2023

CLERK, U.S. DISTRICT COURT

NO. 22'50959 WESTERN DISTRICT OF TEXAS
BY: Jay Vicha

DEPUTY

MARSHALL RAY PARTAIN,
Plaintiff— Appellant,
Versus

OFFICER JASON HALLMARK, Badge #6307 Austin Police Department;
OFFICER SHARDAY MELERO, Badge #8771 Austin Police Department,

Defendants— Appellees.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 1:21-CV-829

UNPUBLISHED ORDER

Before ELROD, GRAVES, and Ho, Circuit Judges.
PER CURIAM:

This court must examine the basis of its jurisdiction, on its own
motion if necessary. Hill v. City of Seven Points, 230 F.3d 167, 169 (5th Cir.

2000). Pursuant to 28 U.S.C. § 2107(a) and Federal Rule of Appellate
Procedure 4(a)(1)(A), the notice of appeal in a civil case must be filed within

thirty days of entry of judgment.

Certified as a true copy and issued
as the mandate on Feb 24, 2023

Attest:
J ;ﬁ( W. Cayen
Clerk, U.S. Court of Appeals, Fifth Circuit
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No. 22-50959

In this prisoner civil rights case, the district court entered a final
judgment dismissing the complaint on September 14, 2023. Therefore, the
final day for filing a timely notice of appeal was October 14, 2023.

Plaintiff filed two pro se notices of appeal. The first is dated October
26, 2022 and stamped as filed on October 31, 2022. The second is dated
November 16, 2022 and stamped as filed on November 21, 2022. Because
the notices of appeal are dated October 26, 2022 and November 16, 2022,
they could not have been deposited in the prison’s mail system within the
prescribed time. See FED. R. App. P. 4(c)(1) (prisoner’s pro se notice of
appeal is timely filed if deposited in the institution’s internal mail system on
or before the last day for filing). When set by statute, the time limitation for
filing a notice of appeal in a civil case is jurisdictional. Hamer v. Neighborhood
Hous. Servs. of Chi., 138 S. Ct. 13, 17 (2017); Bowles v. Russell, 551 U.S. 205
214 (2007). The lack of a timely notice mandates dismissal of the appeal.
United States v Garcia-Machado, 845 F.2d 492, 493 (5th Cir. 1988).

Accordingly, the appeal is DISMISSED for want of jurisdiction. All
pending motions are DENIED.
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UNITED STATES DISTRICT COURT

OFFICE OF THE CLERK
WESTERN DISTRICT OF TEXAS

501 West Fifth Street, Suite 1100
Philip J. Devlin, Clerk Austin, Texas 78701
512-916-5896

February 28, 2023

Marshall Ray Partain

#2301898

Travis Co. Correctional Complex
3614 Bill Price Rd.

Del Valle, TX 78617

Re:  Partain v. Hallmark et al.

USDC Case No. 1:21-cv-00829-RP

USCA Case No. 22-50959
Dear Mr. Partain:
Our office received the enclosed pleading which is being returned to you.
Although this document is addressed to our court on the envelope, the pleading style and case
number indicate that is has been incorrectly sent to our office and should instead be sent directly
to the Fifth Circuit Court of Appeals:

U.S. Court of Appeals for the 5th Circuit

600 South Maestri Place
New Orleans, LA 70130

Sincerely,

IMV
By: Deputy Clerk

www.txwd.uscourts.gov
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FILED

. October 03, 2023
Supreme Court of the United States CLERK, U.S. DISTRICT COURT

Office Of the Clerk WESTERN DISTRICT OF TEXAS
klw

WaShingtOIl, DC 20543-0001 BY: DEPUTY

Scott S. Harris
Clerk of the Court

October 2, 2023 (202) 479-3011

Clerk

United States Court of Appeals for the Fifth Circuit
600 S. Maestri Place

New Orleans, LA 70130

Re: Marshall Ray Partain
v. Jason Hallmark, et al.
No. 23-5197
(Your No. 22-50959)
Dear Clerk:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

Gt £ Ao

Scott S. Harris, Clerk
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,

Suite 115

NEW ORLEANS, LA 70130

October 03, 2023

Mr. Philip Devlin

Western District of Texas, Austin
United States District Court

501 W. 5th Street

Austin, TX 78701-0000

No. 22-50959 Partain v. Hallmark USDC
No. 1:21-CVv-829 RP

Dear Mr. Devlin,

We have received the Supreme Court order denying certiorari.

previously sent you the judgment issued as mandate.

Sincerely,

LYLE W. CAYCE, Clerk

lon. E. Fonona

By:
Lisa E. Ferrara, Deputy Clerk
504-310-7675

We
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