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7 DIVISION

ié\v\%. rous Teon1vio #SU (9473

Plaintiff’s Name and ID Number

1:22CV0152 RP

CASE NO.
(Clerk will assign the number)

H\(L\ \h bmu'\'k\i (,C(M(Jhcm Ym"\w[a)\

Place of Confinement

V.

) \r\ Q_Qjﬂ\hz,‘r N\olrl’\\f Pfsc Q2 (o(ﬂff

Defendant’s Name and Addfess

Defendant’s Name and Address

Defendant’s Name and Address
(DO NOT USE “ET AL.™)

INSTRUCTIONS - READ CAREFULLY
NOTICE:
Your complaint is subject to dismissal unless it conforms to these instructions and this form.

1. To start an action you must file an original and one copy of your complaint with the court. You should keep a
copy of the complaint for your own records.

2. Your complaint must be legibly handwritten, in ink, or typewritten. You, the plaintiff, must sign and declare
uinder penalty of perjury that the facts are correct. If you need additional space, DO NOT UISE THE REVERSE
SIDE OR BACK SIDE OF ANY PAGE. ATTACH AN ADDITIONAL BLANK PAGE AND WRITE ON IT.

3. You must file a separate complaint for each claim you have unless the various claims are all related to the same
incident or issue or are all against the same defendant, Rule 18, Federal Rules of Civil Procedure. Make a short and
plain statement of your claim, Rule 8, Federal Rules of Civil Procedure.

4. When these forms are completed, mail the original and one copy to the clerk of the United States district court
for the appropriate district of Texas in the division where one or more named defendants are located, or where the
incident giving rise to your claim for relief occurred. If you are confined in the Texas Department of Criminal
Justice, Correctional Institutions Division (TDCJ-CID), the list labeled as “VENUE LIST” is posted in your unit
law library. It is a list of the Texas prison units indicating the appropriate district court, the division and an address
list of the divisional clerks.
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FILING FEE AND IN FORMA PAUPERIS (IFP)

1. In order for your complaint to be filed, it must be accompanied by the statutory filing fee of $350.00 plus an
administrative fee of $52.00 for a total fee of $402.00.

2. Ifyoudo not have the necessary funds to pay the fee in full at this time, you may request permission to proceed
in forma pauperis. In this event you must complete the application to proceed in forma pauperis, setting forth
information to establish your inability to prepay the fees and costs or give security therefor. You must also include
a current six-month history of your inmate trust account. If you are an inmate in TDCJ-CID, you can acquire the
application to proceed in forma pauperis and the certificate of inmate trust account, also known as in forma pauperis
data sheet, from the law library at your prison unit.

3. The Prison Litigation Reform Act of 1995 (PLRA) provides “... if a prisoner brings a civil action or files an
appeal in forma pauperis, the prisoner shall be required to pay the full amount of a filing fee.” See 28 U.S.C.
§ 1915. Thus, the court is required to assess and, when funds exist, collect, the entire filing fee or an initial partial
filing fee and monthly installments until the entire amount of the filing fee has been paid by the prisoner. If you
submit the application to proceed in forma pauperis, the court will apply 28 U.S.C. § 1915 and, if appropriate, assess
~ and collect the entire filing fee or an initial partial filing fee, then monthly installments from your inmate trust
account, until the entire $350.00 statutory filing fee has been paid. (The $52.00 administrative fee does not apply
to cases proceeding in forma pauperis.)

4. Ifyou intend to seek in forma pauperis status, do not send your complaint without an application to proceed in
Jforma pauperis and the certificate of inmate trust account. Complete all essential paperwork before submitting it
to the court. '

CHANGE OF ADDRESS

It is your responsibility to inform the court of any change of address and its effective date. Such notice should be
marked “NOTICE TO THE COURT OF CHANGE OF ADDRESS” and shall not include any motion for any
other relief. Failure to file a NOTICE TO THE COURT OF CHANGE OF ADDRESS may result in the dismissal
of your complaint pursuant to Rule 41(b), Federal Rules of Civil Procedure.

I. PREVIOUS LAWSUITS: -
A. Haveyou filed any other lawsuit in state or federal court relating to your imprisonment? ___ YES \_/<10

B. If your answer to “A” is “yes,” describe each lawsuit in the space below. (If there is more than one
lawsuit, describe the additional lawsuits on another piece of paper, giving the same information.)

1. Approximate date of filing lawsuit:

2. Parties to previous lawsuit:
Plaintiff(s)
Defendant(s)
Court: (If federal, name the district; if state, name the county.) /77(’;\,\) 77 S Cn LA h~l—>/

Cause number:

Name of judge to whom case was assigned:

Disposition: (Was the case dismissed, appealed, still pending?)

N v kAW

Approximate date of disposition:
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PLACE OF PRESENT CONFINEMENT: —t+%

EXHAUSTION OF GRIEVANCE PROCEDURES:
Have you exhausted all steps of the institutional grievance procedure? N YES _ NO

Attach a copy of your final step of the grievance procedure with the response supplied by the institution.

PARTIES TO THIS SUIT: ' 47

A. Nameand address of plaintiff: AY\(‘.\V‘Q \,\)’r{ip_’.\)lf,{(\, AY |c|873
o (Yt il Peice R
Ve lValle ;’rx 2%

B. Full name of each defendant, his official position, his place of employment, and his full mailing address.

Defendant#1: /V

)
Ramicdde DYode e

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed 121.
Sm&}ga bQA“lf w;ik_}_\[;z h mﬁf |£§; hom;! lowor Egg M&

‘(‘\\ ‘3\1\ ’ V\_ij\é\ 9
Defendant #2:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant #3:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant #4;

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant#5:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.
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VIL

VIIL
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STATEMENT OF CLAIM:

State here in a short and plain statement the facts of your case, that is, what happened, where did it happen,
when did it happen, and who was involved. Describe how each defendant is involved. You need not give
any legal arguments or cite any cases or statutes. If you intend to allege a number of related claims, number
and set forth each claim in a separate paragraph. Attach extra pages if necessary, but remember the
complaint must be stated briefly and concisely. IF YOU VIOLATE THIS RULE, THE COURT MAY
STRIKE YOUR COMPLAINT.

K\Qumkprq 3\09\\ 730 o ;X RS {)rckab\ wjl oy MS =
M“G O\V\é\ /\'O\\J\Dr\ C A\:&.‘\'H\ @o\\wrotmmV'l”/M&t}_ f!m,)g
%\\h‘\m‘v\ ) ’_\Q;"Q_C\’\UQ_‘NW\O‘ AN74 D(‘\( Q.%(Oglg \»)M, ) 'W\? o | S

I_

o g \l\ O\ AN A Q X 4 R, andh X gaul
\»\f‘\ 3(\'\&"\0\ AN o 5Y AN AN aNNne o {9 w0, ;A
~ O Q XX\ e o | At o \ow !
NN\ 0, 6\%“\?]\0\&/ 0\\/\& w\m\,‘k“\«\a n‘\/\ VAR, L\&V\Q\
~

de

e\ ‘\w.e\\w\ﬁ NS \‘\lw‘(k’\\« \Kj/»é\ﬁ \o! vy &ngsc;!gée!g
\c\\xs \o @m\\QA\ A\RL)WAE\' OWJ\A\ 0)0\‘\”&'&1‘7{ ,.,' uau{;&;{l&f_ﬁm\

NONWEPS oy e NV
RELIEF:

State briefly exactly what you want the court to do for you. Make no legal arguments. Cite no cases or

statutes.
S D ) ry I

GENERAL BACKGROUND INFORMATION:
. State, in complete form, all names you have ever used or been known by including any and all aliases.

A\r\é\w N ) \)\ WO

B. List all TDCJ-CID identification numbers you have ever been assigned and all other state or fedcral
prison or FBI numbers ever assigned to you.

’Dor\“)r r q_mmlq%r

SANCTIONS:
A. Have you been sanctioned by any court as a result of any lawsuit you have filed? YES \/NO

B. If your answer is “yes,” give the following information for every lawsuit in which sanctions were
imposed. (If more than one, use another piece of paper and answer the same questions.)

. Court that imposed sanctions (if federal, give the district and division):

. Casenumber:

1
2
3. Approximate date sanctions were imposed:
4. Have the sanctions been lifted or otherwise satisfied? YES NO
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C. Has any court ever warned or notified you that sanctions could be imposed? YES /NO

D. Ifyour answer is “yes,” give the following information for every lawsuit in which a warning was issued.

(If more than one, use another piece of paper and answer the same questions.)

1. Court that issued warning (if federal, give the district and division);

2. Case number:

3. Approximate date warning was issued:

Executed on: /\W
(W)

DATE

(Signature of Plaintiff)

PLAINTIFF’S DECLARATIONS

(98]

Signed this

I declare under penalty of perjury all facts presented in this complaint and attachments thereto are true
and correct. :

I understand, if I am released or transferred, it is my responsibility to keep the court informed of my
current mailing address and failure to do so may result in the dismissal of this lawsuit.

I understand I must exhaust all available administrative remedies prior to filing this lawsuit.

I understand I am prohibited from bringing an in forma pauperis lawsuit if I have brought three or more
civil actions or appeals (from a judgment in a civil action) in a court of the United States while
incarcerated or detained in any facility, which lawsuits were dismissed on the ground they were
frivolous, malicious, or failed to state a claim upon which relief may be granted, unless I am under
imminent danger of serious physical injury.

Tunderstand even if I am allowed to proceed without prepayment of costs, I am responsible for the entire
filing fee and costs assessed by the court, which shall be deducted in accordance with the law from my
inmate trust account by my custodian until the filing fee is paid.

day of , 20
(Day) (month) (year)

Aod ~ 22~

(Signature of Plaintiff)

WARNING: Plaintiff is advised any false or deliberately misleading information provided in response to the
above questions may result in the imposition of sanctions. The sanctions the court may impose include, but
are not limited to, monetary sanctions and the dismissal of this action with prejudice.
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IN THE UNITED STATES DISTRICT COURT FEB 22 2022
FOR THE DISTRICT OF TEXAS CLERK. U § e
DIVISION WEST

N 4\

BondresT Treiliis ﬁ\k%,?j

Plaintiff’s name and ID Number

1.22CV0152 RP

CASE NO.
(Clerk will assign the number)

Place of Confinement

APPLICATION TO PROCEED
IN FORMA PAUPERIS

M"\‘A"\x\g D(‘\ cL 94(04‘((8

Defendant’s name and address

I, P‘\Nv\\('PkT\FQJ\ )tl' ~ =, declare, depose, and say that [ am the Plaintiff in the above entitled case. In support
of my motion to proceed without being required to prepay fees, costs or give security therefor, I state that because of my
poverty, [ am unable to pay in advance the filing fee for said proceedings or to give security for the filing fee. I believe [ am
entitled to relief.

[ further declare that the responses which I have made to questions and instructions below are true.

I Have you received, within the past 12 months, any money from any of the following sources?
a. Business, profession or form of self-employment? Yes E No§
b. Rent payments, interest or dividends? Yes
c. Pensions, annuities or life insurance payments? Yes SN
d. Gifts or inheritances? Yes N
e. Family of friends? Yes No
f. Any other sources? Yes @

Ifyou answered YES to any of the questions above describe each source of money and state the amount

received from each during the past 12 months.

Fad Seleed

2. Do you own cash, or do you have money in a checking or savings account, including any funds in prison

accounts? ’
Yes < No
If you answered YES, state the total value of the items owned.

Exhibit IV-2
-1- Prisoner Motion to Proceed IFP
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3. Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property, excluding
ordinary household furnishings and clothing?

If you answered YES, describe the property and state its approximate value.

I understand that a false statement or answerto any questions in this affidavit will subject me to penalties for
perjury. I declare (or certify, verify, or state) underpenalty of perjury that the foregoing is true and correct (28
U.S.C. § 1746). ' ' .

Signed this the day of , 20

Signature of Plaintiff ID Number

YOUMUST ATTACH A CURRENT SIX (6) MONTH HISTORYOF YOURINMATE TRUST
ACCOUNT. YOU CAN ACQUIRE THE APPROPRIATE INMATE ACCOUNT
CERTIFICATE FROM THE LAW LIBRARY AT YOUR PRISON UNIT (OR OTHER
DESIGNATED LOCATION AT YOUR INSTITUTION).

Exhibit 1V-2
-2- Prisoner Motion to Proceed IFP
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purpose of initiating the civil docket sheet.

(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS

Andrew Trevino

(b) County of Residence of First Listed Plaintiff ~ Travis
(EXCEPT IN U.S. PLAINTIFF CASES)

DEFENDANTS
T. Price

(C) Attorneys (Firm Name, Address, and Telephone Number)

NOTE:
THE TRACT

Attorneys (If Known)

County of Residence of First Listed Defendant

Travis

(IN U.S. PLAINTIFF CASES ONLY)

OF LAND INVOLVED.

IN LAND CONDEMNATION CASES, USE THE LOCATION OF

II. BASIS OF JURISDICTION (Piace an “X" in One Box Only)

(For Diversity Cases Only)

III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X" in One Box for Plaintiff

and One Box for Defendant)

I:’ 1 U.S. Government IZ’ 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State [Jt [ 1 Incorporated or Principal Place 04 [J4
of Business In This State
|:| 2 U.S. Government |:| 4 Diversity Citizen of Another State D 2 D 2 Incorporated and Principal Place |:| 5 D 5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Subject of a D 3 D 3 Foreign Nation I:’ 6 D 6
Foreign Country
IV. NATURE OF SUIT (piace an “x” in One Box Only) Click here for: Nature of Suit Code Descriptions.
| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES |
110 Insurance PERSONAL INJURY PERSONAL INJURY :| 625 Drug Related Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 310 Airplane D 365 Personal Injury - of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC
130 Miller Act 315 Airplane Product Product Liability :I 690 Other 28 USC 157 3729(a))
140 Negotiable Instrument Liability D 367 Health Care/ 400 State Reapportionment
I:’ 150 Recovery of Overpayment :I 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 410 Antitrust
& Enforcement of Judgment| Slander Personal Injury 820 Copyrights 430 Banks and Banking
151 Medicare Act :| 330 Federal Employers’ Product Liability 830 Patent : 450 Commerce
152 Recovery of Defaulted Liability D 368 Asbestos Personal 835 Patent - Abbreviated | | 460 Deportation
Student Loans 340 Marine Injury Product New Drug Application | | 470 Racketeer Influenced and
(Excludes Veterans) 345 Marine Product Liability 840 Trademark Corrupt Organizations
I:’ 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR | 880 Defend Trade Secrets D 480 Consumer Credit
of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud 710 Fair Labor Standards Act of 2016 (15 USC 1681 or 1692)
: 160 Stockholders’ Suits 355 Motor Vehicle 371 Truth in Lending Act D 485 Telephone Consumer
: 190 Other Contract Product Liability D 380 Other Personal :‘ 720 Labor/Management SOCIAL SECURITY Protection Act
: 195 Contract Product Liability :I 360 Other Personal Property Damage Relations 861 HIA (1395ff) 490 Cable/Sat TV
|| 196 Franchise Injury D 385 Property Damage 740 Railway Labor Act 862 Black Lung (923) 850 Securities/Commodities/
:| 362 Personal Injury - Product Liability 751 Family and Medical 863 DIWC/DIWW (405(g)) Exchange
Medical Malpractice Leave Act 864 SSID Title XVI : 890 Other Statutory Actions
REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS _| 790 Other Labor Litigation :| 865 RSI (405(g)) : 891 Agricultural Acts

| |210 Land Condemnation

[ ]220 Foreclosure

230 Rent Lease & Ejectment
240 Torts to Land

|_[245 Tort Product Liability
: 290 All Other Real Property

[ ] 440 Other Civil Rights
| ] 441 Voting

Habeas Corpus:
I:l 463 Alien Detainee

442 Employment I:' 510 Motions to Vacate
443 Housing/ Sentence
Accommodations :| 530 General
:I 445 Amer. w/Disabilities - :| 535 Death Penalty
Employment Other:
:I 446 Amer. w/Disabilities - 540 Mandamus & Other
Other x | 550 Civil Rights

555 Prison Condition
560 Civil Detainee -
Conditions of

| ] 448 Education

Confinement

| ]791 Employee Retirement
Income Security Act

893 Environmental Matters

FEDERAL TAX SUITS

895 Freedom of Information

[ ] 870 Taxes (U.S. Plaintiff
or Defendant)
[ ] 871 IRS—Third Party

IMMIGRATION

26 USC 7609

462 Naturalization Application
465 Other Immigration
Actions

Act
896 Arbitration
899 Administrative Procedure
Act/Review or Appeal of
Agency Decision
D 950 Constitutionality of
State Statutes

V. ORIGIN (Place an “X”" in One Box Only)

1 Original
Proceeding

2 Removed from
State Court

N 3 Remanded from
Appellate Court

D4 Reinstated or D 5 Transferred from
Another District

(specify)

Reopened

Transfer

6 Multidistrict
Litigation -

8 Multidistrict
Litigation -
Direct File

VI. CAUSE OF ACTION

42:1983

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:
Prisoner Civil Rights

VII. REQUESTED IN  [] CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND: [Jyes [INo
VIII. RELATED CASE(S)
IF ANY (See instructions): JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE




Case 1:22-cv-00152-RP-DH Document 7 Filed 03/18/22 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-¢cv-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. N

DEFENDANT’S MOTION TO DISMISS

TO THE HONORABLE ROBERT PITMAN, UNITED STATES DISTRICT JUDGE:

COMES NOW, Defendant Timothy Price and files this Motion to Dismiss pursuant to
Rule 12(b)(1)&(6) of the Federal Rules of Civil Procedure as follows:
L. INTRODUCTION

Plaintiff asserts state law claims against Austin Police Department Detective Timothy
Price arising out of Detective Price’s questioning of Plaintiff during a homicide investigation.
Defendant seeks dismissal of Plaintiff’s claims for assault and battery, false imprisonment and
defamation under Rules 12(b)(1) and (6) of the Federal Rules of Civil Procedure.
II. FACTS

While the facts as alleged in the Complaint are unclear, it appears that the Plaintiff
alleges that he was arrested for unauthorized use of a motor vehicle, evading arrest and
possession of a firearm on December 21, 2020. Plaintiff alleges that he “signed for” five years
of probation and was placed in an intermediate sanction facility from March 2021 to June 29,
2021. Plaintiff appears to allege that Defendant Detective Price issued a warrant for Plaintiff’s
arrest for a homicide which had occurred on December 8, 2020. Plaintiff alleges that on

November 9, 2021, federal marshals picked up the Plaintiff and took him to the Austin Police
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Department’s Homicide Division where Defendant Detective Price questioned him about the
December 8, 2020, murder. Plaintiff alleges that Price then handcuffed Plaintiff and placed the
handcuffs on Plaintiff “extremely tight.”

III. RULE 12(b) MOTIONS TO DISMISS

A. Rule 12(b)(1) Lack of Subject Matter Jurisdiction.

Rule 12(b)(1) allows a party to move to dismiss an action for lack of subject matter
jurisdiction. Fed.Rules Civ.Proc., Rule 12(b)(1). The court must dismiss “when the court lacks
the statutory or constitutional power to adjudicate the case.” Home Builders Ass’n of Mississippi,
Inc. v. City of Madison, 143 F.3d 1006, 1010 (5" Cir. 1998). The burden of establishing subject
matter jurisdiction is on the party seeking to invoke it. Ramming v. United States, 281 F.3d 158,
161 (5™ Cir. 2001). A plaintiff must overcome an initial presumption that the federal court lacks
subject matter jurisdiction and has the burden to allege acts that affirmatively demonstrate the
court’s jurisdiction to hear the cause. City of Austin v. Ender, 30 S.W.3d 590, 593 (Tex.App.—
Austin 2000).

B. Rule 12(b)(6) Failure to State a Claim.

Rule 12(b)(6) asks a court to dismiss a complaint for failure to state a claim upon which
relief can be granted.” Fed.RulesCiv.Proc., Rule 12(b)(6). The plaintiff must plead sufficient facts
to state a claim for relief that is facially plausible. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009);
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Igbal, at 678. Although a plaintiff’s factual
allegations need not establish that the defendant is probably liable, they must establish more than

a “sheer possibility” that a defendant has acted unlawfully. Id. Determining plausibility is a
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“context-specific task,” and must be performed in light of a court’s “judicial experience and
common sense.” Igbal, at 679. In deciding a motion to dismiss under Rule 12(b)(6), a court
generally accepts as true all factual allegations contained within the complaint. Leatherman v.
Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 164 (1993). However,
a court is not bound to accept legal conclusions couched as factual allegations. Papasan v. Allain,
478 U.S. 265, 286 (1986). Although all reasonable inferences will be resolved in favor of the
plaintiff, the plaintiff must plead “specific facts, not mere conclusory allegations.” Tuchman v.
DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5" Cir. 1994).

IV. ARGUMENT AND AUTHORITIES

Dismissal is warranted of state law claims pursuant to Rule 12(b)(1) and/or 12(b)(6).

A. Plaintiff does not assert any claims under federal law.

The only claims asserted by the Plaintiff in his complaint are state law claims of assault
and battery, false imprisonment, libel and slander. Plaintiff’s complaint contains no reference to
any federal statute, cause of action or other federal right sufficient to support federal question
jurisdiction.

A federal district court has subject matter jurisdiction over civil cases “arising under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. §1331. “Federal courts are courts
of limited jurisdiction and must have statutory or constitutional power to adjudicate a claim.”
Bank of Am., N.A. v. Horace, No. 3:13-CV-01317, 2013 WL 1718090, at *1 (N.D. Tex. Apr. 19,
2013) (citing Home Builders Ass'n of Miss. v. City of Madison, 143 F.3d 1006, 1010 (5th
Cir.1998)). Absent jurisdiction conferred by statute or the Constitution, federal courts have no
authority to adjudicate claims and must dismiss an action if subject-matter jurisdiction is lacking.

Home Builders, 143 F.3d at 1010. In this regard, federal courts have “an independent duty” to
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determine whether subject-matter jurisdiction exists in each case. Ruhrgas AG v. Marathon QOil
Co., 526 U.S. 574, 583, 119S.Ct. 1563, 143 L.Ed.2d 760 (1999). “The burden of establishing
subject matter jurisdiction in federal court rests on the party seeking to invoke it.”” Id. (quoting St.
Paul Reinsurance Co. v. Greenberg, 134 F.3d 1250, 1253 (5th Cir. 1998)).

Whether federal-question jurisdiction exists over a case “must be determined by
reference to the ‘well pleaded complaint.”” Merrell Dow Pharms. Inc. v. Thompson, 478 U.S.
804, 808, 106 S. Ct. 3229, 92 L.Ed.2d 650 (1986) (citation omitted). In other words, the
complaint itself must “raise issues of federal law sufficient to support federal question
jurisdiction.” Rodriguez v. Pacificare of Tex., Inc., 980 F.2d 1014, 1017 (5 Cir. 1993). Courts
“start with the long-established axiom that a plaintiff is master of his complaint and may
generally allege only a state law cause of action even where a federal remedy is also available.”
Bernhard v. Whitney Nat'l Bank, 523 F.3d 546, 551 (5th Cir. 2008). “[G]enerally, there is no
federal jurisdiction if the plaintiff properly pleads only a state law cause of action.” Id. When, as
here, a complaint sets forth only state-law claims, a federal district court has federal-question
jurisdiction only if: “(1) the state law claims necessarily raise a federal issue, or (2) the state law
claims are completely preempted by federal law.” Bernhard, 523 F.3d at 551.

Here, Plaintiff has pleaded only state law causes of action. He pleads assault and battery,
false imprisonment, libel, slander, “defamation” and “emotional distress” none of which raise
issues of federal law sufficient to support federal question jurisdiction. Moreover, even setting
aside the Plaintiff’s labels of his causes of action, the facts alleged in the Complaint do not assert
any federal claims. Plaintiff’s asserted causes of action and his factual claims alleged in the
complaint do not raise a federal issue and do not turn on the construction of federal law. As a

result, Plaintiff has not established federal subject matter jurisdiction.
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B. Plaintiff fails to establish a waiver of immunity under Texas law and thus deprives
the Court of jurisdiction.

Moreover, Plaintiff’s state law tort claims fail for additional reasons under Texas law: (1)
the Texas Tort Claims Act (“TTCA”) requires dismissal of all state tort claims against a police
officer, (2) Price’s actions as alleged in the Complaint were reasonable, and (3) Price is immune
from suit. Pursuant to section 101.106(a) and (f) of the Texas Tort Claims Act (TTCA), Defendant
requests that all state tort claims against him be dismissed in their entirety based on the Court’s
lack of subject-matter jurisdiction. TEX. CIv. PRAC. & REM. CODE §§101.057, 101.106(f). Section
101.106(f) provides that claims against government employees based on conduct within the
general scope of an employee’s employment must be dismissed, as they can only be brought
against the employees in their official capacities.

The TTCA defines the term ““scope of employment” as the performance for a governmental
unit of the duties of an employee’s office or employment and includes being in or about the
performance of a task lawfully assigned to an employee by competent authority. TEX. CIV. PRAC.
& REM. CODE §§101.001(5). In determining whether an employee was acting within the scope of
employment, Texas courts have noted that the TTCA “focuses on ‘performance...of the duties of
an employee’s office or employment,” which calls for an objective assessment of whether the
employee was doing her job when she committed an alleged tort, not her state of mind when she
was doing it.” Laverie v. Wetherbe, 517 S.W.3d 748 (Tex. 2017). The inquiry is whether there is
a connection between the employee’s job duties and the alleged tortious conduct. Id. “The answer
may be yes even if the employee performs negligently or is motivated by ulterior motives or
personal animus so long as the conduct itself was pursuant to her job responsibilities.” Id. Thus,

intentional torts can fall within the scope of employment. Id. at *8-9; see also Alexander v. Walker,
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435 S.W.3d 789, 792 (Tex. 2014) (holding that claims for assault and other intentional torts
involved conduct within officers’ scope of employment).

Here, it is clear from the allegations in the Complaint that Price was acting in his capacity
as an APD detective and discharging the duties assigned to him. Therefore, his conduct in
questioning and detaining Plaintiff was within the general scope of his employment. Likewise, his
issuance of a warrant for the Plaintiff was also within the general scope of his employment. As a
result, Plaintiff’s assault claim, as well as his claims for false imprisonment and defamation are
considered to be against Price in his official capacity only.

Any claim asserted by Plaintiff against the City of Austin, or Price in his official
capacity, is futile because the TTCA clearly establishes that the state has not waived immunity
for intentional torts, and Plaintiff cannot establish any other exception to immunity under the
TTCA. See §101.057, which preserves immunity in regard to all intentional tort claims. Under
section 101.106(f), a tort action is brought “under” the TTCA, even if the government has not
waived its immunity for such actions. Franka v. Velasquez, 332 S.W.3d 370-71 (Tex.2011). All
of Plaintiff’s claims alleged in the Complaint are intentional torts for which Price is immune
from suit and liability in his official capacity. See Donohue v. Dominguez, 486 S.3d 50, 54-55
(Tex. App.-San Antonio 2016) (civil claims for assault, false imprisonment are claims subject to
the Texas Tort Claims Act); City of Hempstead v. Kmiec, 902 S.W.2d 118, 122 (Tex. App.—
Houston 1995) (Texas Tort Claims Act does not waive immunity for defamation claim since it is
an intentional tort).

Accordingly, Plaintiff has not met his burden of establishing subject matter jurisdiction in
federal court or stated a claim upon which relief may be granted. As a result, the Court should

dismiss Plaintiff’s claims.

Page 6 of 7



Case 1:22-cv-00152-RP-DH Document 7 Filed 03/18/22 Page 7 of 7

Prayer

WHEREFORE, PREMISES CONSIDERED, Defendant Timothy Price respectfully

requests that the Court grant this Motion to Dismiss and dismiss the Plaintiff’s claims against him

with prejudice and with all costs assessed to the Plaintiff. Defendant requests any additional relief

to which he may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that, on the 18th day of March 2022, I served a copy of Defendant’s Motion to

Dismiss on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex

3614 Bill Price Road
Del Valle, Texas 78617
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IN THE COURT

COUNTY, TEXAS

-, :
QMMM#&,’ 9673 [ JUDICIAL DISTRICT]
[plaintiff] F I L E D

Ve MAR 2 4 2022
CLERK U.S.DISTRIC

Tm;&}!ﬂc" '{‘fcg/y WESTERN DISTRICT
BY DEP

[defendant]

PLAINTIFF’S ORIGINAL PETITION

TO THE HONORABLE COURT:

()~
g,_\ig W) [E Jip® é({Name with identifying information if available, e.g.: John Smith (last three

numbers of social security number 123 ,ésast three numbers of driver’s license number: 456)], the plaintiff
in this action, complains of T~ ame], the defendant in this action, and for cause
of action shows the following:

1. Selection of Discovery Level

The plaintiff [affirmatively pleads that he/she/it seeks only monetary relief
aggregating $100,000 or less, including damages of any kind, penalties, costs, expenses, prejudgment
interest, and attorney’s fees, so that this action is subject to the expedited actions process of Civil
Procedure Rule 169 and discovery must therefore be conducted under Civil Procedure Rule 190.2 or

pleads that discovery should be conducted in accordance with (a discovery
control plan under Civil Procedure Rule 190.3 or a tailored discovery control plan under Civil Procedure
Rule 190.4)].

2. Statement of Relief Sought

The plaintiff seeks [specify relief sought, e.g., only monetary relief of
$100,000 or less, including damages of any kind, penalties, costs, expenses, prejudgment interest, and
attorney’s fees or monetary relief of $100,000 or less and non monetary relief or monetary relief in an
amount (specify applicable range of monetary relief sought as provided by
Tex. R. Civ. P. 47(c), e.g., over $100,000 but not more than $200,000)]. The damages sought are within
the jurisdictional limits of the court.

3. Parties and Service of Citation
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The plaintiff is an individual residing in{f e,\,\)\’ S5 County, Texas. The defendant is

14 ‘e Dinision 1o Prs [the State of Texas or a Texas county or an
incorporated municipality or a school district or other government unit as the case may be],
[if other than State of Texas or a county, add:

situated in iounty, Texas]. The defendant may be served with process by
serving the Honorable b ; [name], Q/u\,iap y [title, e.g.,
Secretary +£f State or Caunty Judge, or its mayor or its superintendenfl or as the case may be], at
Q01 W.S ¢4 ij'e IH }; ) [address], “Trenl s County, Texas.

4. Venue

Venue is proper in this court because the cause of action or a part of the cause of action arose in this
County.

5. Circumstances of Incident

The plaintiff suffered m ULI l 1’ D [Q/ [personal injuries or compensable harm from the death
of (name of pla'vz'ntijj{\:’ decedent) or damage to (his or her) property] when:
[describe occurrence sued on, e.g., The plaintiff was driving her car on
Avenue in a westerly direction toward the intersection of Highway and
Avenue, in , Texas, when plaintiff’s car was struck by a school bus owned
by (name of governmental unit) and driven by (name of employee, officer, or
agent of defendant)].

6. Immunity Waived

The defendant [name of governmental unit] may be held to answer in a court
of law for the occurrence just described because the plaintiff’s claim [describe
applicable statutory waiver(s) of sovereign immunity or reasons why sovereign immunity is inapplicable,
e.g., asserts that an employee of the defendant was negligent in the operation of a motor
vehicle, so that sovereign immunity is waived under the Texas Tort Claims Act or arises from the use of
tangible personal property by the defendant , S0 that sovereign immunity is waived under the
Texas Tort Claims Act or arises from the performance of a proprietary function, i.e. (specify
function, e.g., the operation of a public utility) by a municipality, so that the defendant may
not claim sovereign immunity].

7. Unit’s Employees Acted in Scope of Employment

At all times material, all of the agents, servants, and employees of the defendant who were in any way
connected with the occurrence were acting within the course and scope of their employment or official
duties and in furtherance of the duties of their office or employment.

8. Causation
The occurrenge described in this petition was proximately caused by the negligence of
7. Er"c e é,gl & [name of governmental unit] and its agents, servants, and officers in one or
more of the following particulars: [continue with identification of negligent
acts and omissions, e.g., in furnishing defective equipment or failing to keep a proper lookout].
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9. Damages; Personal Injury

As the direct and proximate result of negligence of the defendant, the plaintiff has suffered
mmﬁ_\mwdescribe damages, e.g., severe, painful, and permanent injuries. The plaintiff
has undergone surgery, and has incurred substantial, reasonable, and necessary doctor, hospital, and
medical expenses, and in reasonable medical probability will incur substantial doctor, hospital, and
medical expenses in the future. The plaintiff has suffered severe physical impairment and loss of earning
capacity, and will continue to do so in the future. The plaintiff has sustained much physical pain and
suffering and will continue to suffer in this respect for a long time in the future if not for the balance of
her natural life. The plaintiff has been damaged in all these respects in an amount within the jurisdictional
limits of the court].

(2
10. Notice Q()\}\ (LQ,A [Provided or Excused]

[Alternative One. Allege compliance with notice requirements)

Prior to the filing of this lawsuit, and within [state time period prescribed,
e.g., six months] from the date of the occurrence described in this petition, the plaintiff presented notice of
[his or her] claim to [name and capacity], as
prescribed by [the Texas Tort Claims Act or applicable city charter or
ordinance provision]. A true copy of the notice is attached as Exhibit A and incorporated by reference.

[Alternative Two. Allege excuse from notice requirements]

At all relevant times, the defendant has had actual notice of the plaintiff’s claim and cause of action
because [allege facts constituting actual notice, e.g., the incident forming the
basis of this action was investigated by (name), a member of the (name of
defendant municipality) Police Department, in the discharge of (his or her) official duties.
As a result of that investigation, (name of defendant municipality) acquired full, complete,
and actual knowledge of the occurrence giving rise to the plaintiff’s cause of action and that the plaintiff
was asserting a claim based on the occurrence].

WHEREFORE, the plaintiff requests that the defendant be cited to appear and answer, and that on final
trial the plaintiff have:

1. Judgment against the defendant for the actual and special damages suffered by the plaintiff as a result
of the defendant’s conduct, in an amount within the jurisdictional limits of the court.

2. Costs of suit.

3. Prejudgment and postjudgment interest as provided by law.

4. Such other and further relief to which the plaintiff may be justly entitled.
Respectfully submitted,

[firm name, if any)

By: [signature]
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[typed name)

[address]

[telephone number]

[email address]

[fax number, if any)

[state bar i.d. number]

Attorney for

[Include declaration under penalty of perjury if charter or ordinance requires verification]

My pame is A ,\al mme\);fm [declarant’s first, middle, and last names], my date of birth is
0 [date], and my address is 3(,/Y (3[” Ef{«,g QA 7Y ptreet, city, state, zip
code, country]. I declare under penalty of perjury that every statement in the foregoing Answer is within

my personal knowledge and is true and correct.

‘
Executed in /l/r PRVIRS County, State of /)/Q,D(as , on the
day of ll )G reh 2() 2.2 [month, year].

. #' [ 9 7][signature]

/s/

Declarant
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Notice of Claim Under Texas 7Torf Claims Act

To: “Tia /3 m :.—Léi;l z, YR ;a& /¥ [Name of governmental unit or specific official to whom notice must be

given]

From: 4(3 J Yo i 2 z Q )\ v1o _ [Name of claimant or person presenting claim on behalf of claimant]

, 'f of
[the Texas Tort

This notice of injury and claim for damages is given under
Claims Act or applicable charter or ordinance under which notice is presénted).

1. Identity of Claimant
—

—

The injured party is [name of claimant], who resides at

ﬂg[‘_-{ I P(“ 'y gd [address], ’77,,\1/)'5 County, Texas.
vDQ,H/fr”-t)/?_{( 790117

2. Date, Time, and Place of Incident

>
)

The occurrence giving rise to this claim took place at P D Mg et s oinlstate time, date, and
place of occurrence, eg, 7 LJO o’clock, 7ucsda (day), /| | (date), at

(address), 4y name of city), Trev ] County, Texas].
dreNy g Yy
3. Circumstances of Incident

The incident occurred in the following manner:

[Alternative One. Condition of tangible personal property)

[state occurrence, stressing role of tangible personal property, e.g.,
(name) was attempting to paint a building located at _ (address).
(Name) received severe and probably permanent injuries resulting from electrical burns
suffered when a metal paint roller extension (he or she) was using came into contact with
(or so close to) an electrical power line owned by the City of . so that an electric current
was caused to travel through the paint roller extension into the claimant’s body].

[Alternative Two. Special defect in public roadway)

[state occurrence, stressing role of special defect, e.g., (name)
was riding as a passenger in a pickup truck being driven by (name) in a prudent manner
when the truck ran into a large excavation covering almost the entire width of the roadway and
constituting a special defect.. After contact with the special defect in the roadway, the truck ran off the
roadway and collided with a large oak tree].

[Alternative Three. Motor vehicle liability]
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[state occurrence, stressing role of motor vehicle, e.g., (name)
was driving (his or her) automobile in a southerly direction on Smith Street in a reasonable
and prudent manner when (his or her) car was suddenly struck broadside in the area of the
left front and rear doors by a large orange school bus owned and operated by the School
District].

4. Unit’s Responsibility for Incident

The occurrence givingg rise to this claim was a direct and proximate result of the negligence of the
T3 I oﬂy Erﬁg &;tagi [name of governmental unit] as follows:

[Alternative One. Condition of tangible personal property]

[specify, e.g.,

1. In failing to adequately inspect the electrical wires in question.

2. In allowing uninsulated or insufficiently insulated electrical wires to be located so near the building in
question].

[Alternative Two. Special defect in public roadway]

[specify, e.g.,

1. In failing to properly maintain the roadway as a reasonably prudent person would have done.

2. In failing to warn the public by the use of road signs (or in some other manner) that the roadway was
in a dangerous condition. In this connection, claimant says the (name of
governmental unit) should have known of the condition of the roadway that constituted a special defect
within the meaning of the Texas Tort Claims Act].

[Alternative Three. Motor vehicle liability)

[specify, e.g., the school bus was being driven by (name), an
employee of the (name of governmental unit), acting within the course and scope of (his or
her) employment. The collision was proximately caused by the negligence of (name of

employee) in failing to keep a proper lookout].
5. Injury to Claimant

As a direct and proximate result of the occurrence, the claimant suffered the following injuries and other |
losses: (ay\fore A ) o E& m??g [describe nature and extent of i m]ury, e.g., claimant’s leg was broken |
in three places, with severe lacetation to the knee joint]. ,Q Qﬁ A P y jb\fj 7') |

6. Damages Suffered by Claimant

[Optional. If city charter or ordinance requires that specific damages be set out in notice]

As a direct and proximate result of the actions of [name of governmental
unit], claimant has, as of the date of this notice, sustained the following damages: o
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1. § for -1 I/‘l)rp [specific item of damage, e.g., medical expenses].

2. 8§ for /r\/g)’\) [specific item of damage, e.g., lost wages].

[Continue to list each compensable item of damages, estimated future expenses, and lost wages).
7. Witnesses to Incident

[Optional. If city charter or ordinance requires list of witnesses]

Attached to this notice is a list of names and addresses of witnesses to the event described above.

[OR]

Claimant does not know of any witnesses at this time who claim to have seen the incident; however,
claimant’s personal physician, Zz Ze A ﬂé: ngz & {(p  [name], and claimant’s attorney,

[name], may be céhtacted for further information.

Respectfully submitted,
[firm name, if any]
By: [signature]
[typed name]
[address]

[telephone number)

[email address)

[fax number, if any]

[state bar i.d. number]

Attorney for

[Include declaration under penalty of perjury if charter or ordinance requires verification)

JURAT

b - /) Q,\VR“Q,TX

My name is AINY [declarant’s first, middle, and last names] my date of birth is
Octshae ' [date], and my address 153(,,'(] 6',“ p(,g % ﬁé ' Za’jnlz [street, city, state, zip
code, country]. I declare under penalty of perjury that every statement inthe foregoing Notice of Injury

and Claim is within my personal knowledge and is true and correct.

Executed in ’\'\l( 'Y \ﬂ County, State of /)/{)COkS , on the
| 2 day of [T)p r_‘( ZQ 1. [month, year].
/s/ DA [signature]
Declarant
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-cv-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. §

DEFENDANT’S MOTION TO DISMISS

TO THE HONORABLE ROBERT PITMAN, UNITED STATES DISTRICT JUDGE:

COMES NOW, Defendant Timothy Price and files this Motion to Dismiss pursuant to
Rule 12(b)(1)&(6) of the Federal Rules of Civil Procedure as follows:
L INTRODUCTION

After Defendant filed his Motion to Dismiss (Doc. 7) pursuant to Rules 12(b)(1) and (6)
of the Federal Rules of Civil Procedure, Plaintiff filed another “Original Petition” (Doc. 9) which
appears to assert another state law claim against Defendant Price. This Petition does not contain
any facts at all about the incident which purportedly is the subject of the lawsuit and does not
contain any factual allegations sufficient to establish federal jurisdiction.
IL. ARGUMENT AND AUTHORITIES

For the reasons more fully set forth in Defendant’s Original Motion to Dismiss (Doc. 7),
Defendant requests that the Court dismiss the Plaintiff’s claims asserted in Plaintiff’s Petition
(Doc. 9) since the Petition (Doc. 9) contains no reference to any federal statute, cause of action

or other federal right sufficient to support federal jurisdiction.
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Prayer

WHEREFORE, PREMISES CONSIDERED, Defendant Timothy Price respectfully

requests that the Court grant this Motion to Dismiss and dismiss the Plaintiff’s claims against him

with prejudice and with all costs assessed to the Plaintiff. Defendant requests any additional relief

to which he may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that, on the 6th day of April 2022, I served a copy of Defendant’s Motion to

Dismiss on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex

3614 Bill Price Road
Del Valle, Texas 78617

Page 2 of 2
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REPMSONE 'S gzla/iLLRIGHTS COMPLAINT (Rev. 05/2015) | F l L E D

MR/ " +* INTHE UNITED STATES DISTRICT COURT -
XY /%" FORTHE DISTRICT OF TEXAS APR 0.7 2022
R IVI ” ‘
vy 2119573 e

Plaintiff’ s Name and ID Number

Trav i Couwnty Covr tchiona) fmmp] ) S
Place of Confinement l .
case No A=d2- N~ S2-RP

(Clerk will assign the number)

v

A\AS’\:W\%V) e Vep M)er;A- I-(om\ U LQ;D—W;‘U‘W\

Defendant’s Name and Addreds

Defendant’s Name and Address

Defendant’s Name and Address
(DO NOT USE “ET AL.”)

INSTRUCTIONS - READ CAREFULLY

NOTICE:
Your complaint is subject to dismissal unless it conforms to these instructions and this form.

1. To start an action you must file an original and one copy of your complaint with the court. You should keep
a copy of the complaint for your own records.

2. Your complaint must be legibly handwritten, in ink, or typewritten. You, the plaintiff, must sign and declare
under penalty of perjury that the facts are correct. If you need additional space, DO NOT USE THE REVERSE
SIDE OR BACK SIDE OF ANY PAGE. ATTACH AN ADDITIONAL BLANK PAGE AND WRITE ON IT.

3. Youmust file a separate complaint for each claim you have unless the various claims are all related to the same
incident or issue or are all against the same defendant, Rule 18, Federal Rules of Civil Procedure. Make a short and

plain statement of your claim, Rule 8, Federal Rules of Civil Procedure.

4. When these forms are completed, mail the original and one copy to the clerk of the United States district court
for the appropriate district of Texas in the division where one or more named defendants are located, or where the
incident giving rise to your claim for relief occurred. If you are confined in the Texas Department of Criminal
Justice, Correctional Institutions Division (TDCJ-CID), the list labeled as “VENUE LIST” is posted in your unit
law library. It is a list of the Texas prison units indicating the appropriate district court, the division and an address
list of the divisional clerks. '

I of 5




Case 1:22-cv-00152-RP-DH Document 13 Filed 04/07/22 Page 2 of 5

FILING FEE AND IN FORMA PAUPERIS (IFP)

1. In order for your complaint to be filed, it must be accompanied by the statutory filing fee of $350.00 plus an
admlmstratwe fee of $52.00 for a total fee of $402.00.

2. Ifyou do not have the necessary funds to pay the fee in full at this time, you may request permission to proceed
in forma pauperis. In this event you must complete the application to proceed in forma pauperis, setting forth
information to establish your inability to prepay the fees and costs or give security therefor. You must also include
a current six-month history of your inmate trust account. If you are an inmate in TDCJ-CID, you can acquire the
application to proceed in forma pauperis and the certificate of inmate trust account, also known as in forma pauperis
data sheet, from the law library at your prison unit. '

3. The Prison Litigation Reform Act of 1995 (PLRA) provides “... if a prisoner brings a civil action or files an
appeal in forma pauperis, the prisoner shall be required to pay the full amount of a filing fee.” See 28 U.S.C.
§ 1915. Thus, the court is required to assess and, when funds exist, collect, the entire filing fee or an initial partial
filing fee and monthly installments until the entire amount of the filing fee has been paid by the prisoner. If you
submit the application to proceed in forma pauperis, the court will apply 28 U.S.C. § 1915 and, if appropriate, assess
and collect the entire filing fee or an initial partial filing fee, then monthly installments from your inmate trust
account, until the entire $350.00 statutory filing fee has been paid. (The $52.00 administrative fee does not apply
to cases proceeding in forma pauperis.)

4. If you intend to seek in forma pauperis status, do not send your complaint without an application to proceed in
forma pauperis and the certificate of inmate frust account. Complete all essential paperwork before submitting it
to the court.

CHANGE OF ADDRESS

It is your responsibility to inform the court of any change of address and its effective date. Such notice should be
marked “NOTICE TO THE COURT OF CHANGE OF ADDRESS” and shall not include any motion for any
other relief. Failure to file a NOTICE TO THE COURT OF CHANGE OF ADDRESS may result in the dismissal
of your complaint pursuant to Rule 41(b), Federal Rules of Civil Procedure.

I. PREVIOUS LAWSUITS:
A. Have you filed any other lawsuit in state or federal court relating to your imprisonment? YESKNO

B. If your answer to “A” is “yes,” describe each lawsuit in the space below. (If there is more than one
lawsuit, describe the additional lawsuits on another piece of paper, giving the same information.)

1. . Approximate date of filing lawsuit:

2. Parties to previous lawsuit:
Plaintiff(s)
Defendant(s)

Court: (If federal, name the district; if state, name the county.) - 7 Z@ Vi ( Q1A n:l;;fz

Cause number:

Name of judge to whom case was assigned:

Disposition: (Was the case dismissed, appealed, still pending?)

R

Approximate date of disposition:

2 o8 5
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. PLACEOFPRESENTCONFINEMENT/Tray ]s u_)u.viy Lorradimal € /gllﬂ/?/e)(

[II. EXHAUSTION OF GRIEVANCE PROCEDURES:
Have you exhausted all steps of the institutional grievance procedure? I_y'LYES __NO

Attach a copy of your final step of the grievance procedure with the response supplied by the institution.

[V.  PARTIES TO THIS SUIT:
A. Name and address ofplaintiﬁ':Af\(){y‘l o /l\;(’/\)i (A #@I (9§73
3GY A Price. ol .
7)-0‘_/‘ U o~ \Q/ ;rX 7S/Ln ’ 1

B. Full name of each defendant, his official position, his place of employment, and his full mailing address.

Defendant#l:/l(/\.s]ﬂ'm Bl 'y OQ,,I) M‘l’m/r\i /{or\\'u'nh 'Dm)isim\
715 E.§* sk Aogdin X 79701

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

AV)_Q,{’J__;_?QJ\(’,QJ ow\ol j:r\‘}‘g,r\’l"\’r\r)m] 7/07’4'

Defendant#2:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant #3:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant #4:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

Defendant #5:

Briefly describe the act(s) or omission(s) of this defendant which you claimed harmed you.

3«@5
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STATEMENT OF CLAIM:

State here in a short and plain statement the facts of your case, that is, what happened, where did it happen,
when did it happen, and who was involved. Describe how each defendant is involved. You need not give

any legal arguments or cite any cases or statutes. If you intend to allege a number of related elaims, number
and set forth each claim in a separate paragraph. Attach extra pages if necessary, but remember the
complaint must be stated briefly and concisely. IF YOU VIOLATE THIS RULE, THE COURT MAY

STRIKE YOUR COMPLAINT.

On +he 3“”4% ob Movesmber 202/ ot T 70 prm £ oo C"usLS_‘llie_Ol
b\/ A9 mAer | takom ‘po IA'PD am (oo, Cov

VS 3 Q‘,‘rr kQUh\IQ//Pf\\_O (nmg) @IME@&A_

MQ S0 t\m COwW\ Ot&(L CM*‘('S L\QJ ‘M;QJ\ IAK,QA PX(R2E85HL (R,

c&\umﬂ SQ/\) ore, NoxyJe QLQ«W»M:QJ (M\A

(‘)‘vf‘nr\w /Joqr\ 470 r»w /Qf‘é-»/\_mf\ek M)L ome L  Now

Wf\/ +34my [ £F- hornd oumd  oar e ,&{&w
K, Rss [RoL Lerl, o Nealiasnce. £ no
Tlmr\?gr Qoﬁjl QX R, ew/‘ f)rol:ocl-opl L?f‘qpl?

T~

\u

RELIEF:

State briefly exactly what you want the court to do for you. Make no legal arguments. Cite no cases or
statutes.

Cﬂmne/rwm‘&ﬁrv m/\p’ mor\P‘!o\f\/ Qe//le<

GENERAL BACKGROUND INFORMATION:

A. State, in complete form, all names you have ever used or been known by including any and all aliases.

adrea) Tyeanve

B. List all TDCI-CID identification numbers you have ever been assigned and all other state or federal
prison or FBI numbers ever assigned to you.

Do N o boy

SANCTIONS
A. Have you been sanctioned by any court as a result of any lawsuit you have filed? YES | x NO

B. If your answer is “yes,” give the following information for every lawsuit in which sanctions were
imposed. (If more than one, use another piece of paper and answer the same questions.)

1. Court that imposed sanctions (if federal, give the district and division):

. Case number:

2
3. Approximate date sanctions were imposed:
4

. Have the sanctions been lifted or otherwise satisfied? YES NO

4 o8 5
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C. Has any court ever warned or notified you that sanctions could be imposed? YES Q gNO

D. Ifyouransweris “yes,” give the following information for every lawsuit in which a warning was issued.

(If more than one, use another piece of paper and answer the same questions.)

1. Courtthat issued wamirig (if federal, give the district and division):

2. Case number:

3. Approximate date warning was issued:

Executed on: {f ~3 -3k ' ﬁ /\ﬂ( e W/J_f\( /l) )’r\‘:b

oA Ga VIV VS
i (Signature of Plaintiff)
PLAINTIFE’S DECLARATIONS
1. 1 declare under penalty of perjury all facts presented in this complaint and attachments thereto are true
and correct. . '
2. T understand, if I am released or transferred, it is my responsibility to keep the court informed of my
current mailing address and failure to do so may result in the dismissal of this lawsuit.
3. Tunderstand I must exhaust all available administrative remedies prior to filing this lawsuit.
4. Tunderstand I am prohibited from bringing an in forma pauperis lawsuit if I have brought three or more

Signed this

civil actions or appeals (from a judgment in a civil action) in a court of the United States while
incarcerated or detained in any facility, which lawsuits were dismissed on the ground they were
frivolous, malicious, or failed to state a claim upon which relief may be granted, unless I am under
imminent danger of serious physical injury.

I understand even if 1 am allowed to proceed without prepayment of costs, I am responsible for the entire
filing fee and costs assessed by the court, which shall be deducted in accordance with the law from my
inmate trust account by my custodian until the filing fee is paid.

?) ra‘ day of /’2/)7")” / , 20 &

(Day) 7 (month') (year)
#/w/ resd Iven)j o
" 7 (Signature of Plaintiff)

WARNING: Plaintiff is advised any false or deliberately misleading information provided in response to the
above questions may result in the imposition of sanctions. The sanctions the court may impose include, but
are not limited to, monetary sanctions and the dismissal of this action with prejudice.

5 of 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-¢v-0152-RP
§
DETECTIVE TIMOTHY PRICE §
AND AUSTIN POLICE DEPARTMENT, §

Defendants.

DEFENDANTS’ MOTION TO DISMISS

TO THE HONORABLE ROBERT PITMAN, UNITED STATES DISTRICT JUDGE:

COME NOW, Defendants Timothy Price and the Austin Police Department file this
Motion to Dismiss pursuant to Rule 12(b)(1)&(6) of the Federal Rules of Civil Procedure as
follows:

I INTRODUCTION

After Defendant Price filed his second Motion to Dismiss (Doc. 12) pursuant to Rules
12(b)(1) and (6) of the Federal Rules of Civil Procedure, Plaintiff filed a second Amended
Complaint (Doc. 13) which appears to assert a “negligence and intentional tort” claim against
Defendant Price and/or the Austin Police Department. Plaintiff did not obtain leave of Court or
written consent from the Defendants before filing the Amended Complaint.

II. ARGUMENT AND AUTHORITIES

Rule 15 (a)(1) of the Federal Rules of Civil Procedure provides that a party may amend
its pleading once as a matter of course within: (A) 21 days after serving it, or (B) if the pleading
is one to which a responsive pleading is required, 21 days after service of a responsive pleading

or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier. Rule 15
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further provides, that in all other cases, “a party may amend its pleading only with the opposing
party’s written consent or the court’s leave.”

Here, Plaintiff filed one amended complaint (Doc. 9) as permitted by Rule 15. He did not
obtain leave of court or written consent from the Defendants to file the second amended
complaint. As a result, the Court should dismiss Plaintiff’s second amended complaint (Doc.

13).
Prayer

WHEREFORE, PREMISES CONSIDERED, Defendants Timothy Price and the Austin
Police Department respectfully request that the Court grant this Motion to Dismiss and dismiss the
Plaintiff’s claims against them with prejudice and with all costs assessed to the Plaintiff.

Defendants request any additional relief to which they may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311

ATTORNEYS FOR DEFENDANTS

Page 2 of 3
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CERTIFICATE OF SERVICE

I certify that, on the 27th day of April 2022, I served a copy of Defendants’ Motion to

Dismiss on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex
3614 Bill Price Road

Del Valle, Texas 78617

Page 3 of 3
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Case 1:22-cv-00152-RP-DH Document 19 Filed 06/16/22 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
(Travis County No. 56602), §
PLAINTIFF, §
§
V. § A-22-CV-568-RP
§ A-22-CV-152-RP
TIMOTHY PRICE §
DEFENDANT. §

ORDER

Before the Court is Plaintiff’s civil rights complaint brought against Defendant Timothy
Price, a detective with the Austin Police Department, in Cause No. A-22-CV-568-RP. Plaintiff
alleges Price used excessive force on him on November 9, 2021, when Price placed handcuffs on
Plaintiff “really tight.” Plaintiff contends the placement of the handcuffs caused him nerve damage
that required surgery.

After reviewing Plaintiff’s complaint and his previously filed complaints in Cause No. A-22-
CV-152-RP, which is currently pending, the Court is of the opinion Plaintiff did not intend to file
a new lawsuit and instead was attempting to file another amended complaint in his pending cause.

It is therefore ORDERED that the Clerk of Court shall file Plaintiff’s complaint in Cause
No. A-22-CV-152-RP as an amended complaint and shall close Cause No. A-22-CV-568-RP.

SIGNED on June 16, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

RECEIVED
JUN & ~ 202

UNITED STATES DISTRICT COURT

for the

>

District of

o g 220v00568 RP

Case No.

(1o be fiiled in by the Clerk's Office)

Andrew Trevias & 2095723

Plaintiffts)
(Write the full name of each plaintiff who is filing this complaint.
If the names of all the plaintiffs cannot fit in the space above,
please write “see attached " in the space and attach an additional
page with the full list of names.)
=-V-

T ifvw“\y Price Foely

Defendant(s)
(Write the full name of each defendant who is being sued. If the
names of all the defendants cannot fit in the space above, please
write “see attached ™ in the space and attach an additional page
with the full list of names. Do not include addresses here.)

S e e e e e e e e e e’ e e e

COMPLAINT FOR VIOLATION OF CIVIL RIGHTS
(Prisoner Complaint)

NOTICE

Federal Rules of Civil Procedure 5.2 addresses the privacy and security concerns resulting from public access to
clectronic court files. Under this rule, papers filed with the court should nof contain: an individual's full social
security number or full birth date; the full name of a person known to be a minor; or a complete financial account
number. A filing may include only: the last four digits of a social security number; the year of an individual’s
birth; a minor’s initials; and the last four digits of a financial account number.

Except as noted in this form, plaintiff need not send exhibits, affidavits, grievance or witness statements, or any
other materials to the Clerk’s Office with this complaint.

In order for your complaint to be filed, it must be accompanied by the filing fee or an application to proceed in
forma pauperis. :

Page | of 11
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

I The Parties to This Complaint

A. The Plaintiff(s)

Provide the information below for each plaintiff named in the complaint. Attach additional pages if

needed.

Name

All other names by which
you have been known:

ID Number

Current Institution
Address

B. The Defendant(s)

g{\(lm,b\) ﬂ\)iﬂb

9473

TCcC

36U Gl O RA.
DelVelle TIx_ 79617

Citv State Zip Code

Provide the information below for each defendant named in the complaint, whether the defendant is an
individual, a government agency, an organization, or a corporation. Make sure that the defendant(s)
listed below are identical to those contained in the above caption. For an individual defendant, include
the person’s job or title (if known) and check whether you are bringing this complaint against them in their
individual capacity or official capacity, or both. Attach additional pages if needed.

Defendant No. 1
Name
Job or Title (if known)
Shield Number
Employer
Address

Defendant No. 2
Name
Job or Title (if known)
Shield Number
Employer
Address

jjmgﬂ;\/ p(f

Hamicide. DetocHve,

LAWY .
ﬁu&\:’: N /\,)o( LR ’De,paxr*mﬂ-

nuﬁ"f I~ Tx

City State Zip Code
E{Individual capacity  [MOfficial capacity

City State Zip Code
[ Individual capacity ~ [] Official capacity

Page 2 of 11
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

II.

Defendant No. 3

Name

Job or Title (if known)
Shield Number
Employer

Address

City State Zip Code
[ Individual capacity  [] Official capacity

Defendant No. 4

Name

Job or Title (if known)
Shield Number
Employer

Address

City B State Zip Code
[] Individual capacity ~ [] Official capacity

Basis for Jurisdiction

Under 42 U.S.C. § 1983, you may sue state or local officials for the “deprivation of any rights, privileges, or
immunities secured by the Constitution and [federal laws).” Under Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971), you may sue federal officials for the violation of certain
constitutional rights.

A. Are you bringing suit against (check all that apply):

[] Federal officials (a Bivens claim)

E{State or local officials (a § 1983 claim)

B. Section 1983 allows claims alleging the “deprivation of any rights, privileges, or immunities secured by
the Constitution and [federal laws].” 42 U.S.C. § 1983. If you are suing under section 1983, what
federal constitutional or statutory right(s) do you claim is/are being violated by state or local officials?

Eu&é ond Unugued %isf\m‘-; szr(uulﬁw\ «Q L;ci—; l\)o.jf\ju\u,,’ Takerbiona

C. Plaintiffs suing under Bivens may only recover for the violation of certain constitutional rights. If you

are suing under Bivens, what constitutional right(s) do you claim is/are being violated by federal
officials?

Page 3 of 11
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

D. Section 1983 allows defendants to be found liable only when they have acted “under color of any
statute, ordinance, rcgulation, custom, or usage, of any State or Territory or the District of Columbia.”
42 U.S.C. § 1983. If you are suing under section 1983, explain how cach defendant acted under color
of state or local law. If you are suing under Bivens, explain how each defendant acted under color of
federal law. Attach additional pages if needed.

III. Prisoner Status

Indigate whether you are a prisoner or other confined person as follows reheck all that apply):
m/c Pretrial detainee

O Civilly committed detainee

] Immigration detainec

] Convicted and sentenced state prisoner

]

Convicted and sentenced federal prisoner

] Other (explain)

IV. Statement of Claim
State as briefly as possible the facts of your case. Describe how each defendant was personally involved in the
alleged wrongful action, along with the dates and locations of all relevant events. You may wish to include
further details such as the names of other persons involved in the events giving rise to your claims. Do not cite

any cases or statutes. If more than one claim is asserted, number each claim and write a short and plain
statement of each claim in a separate paragraph. Attach additional pages if needed.

A. If the events giving rise to your claim arose outside an institution, describe where and when they arose.

Excesgive oo Couing severe Nerue Domese.

B. If the events giving rise to your claim arose in an institution, describe where and when they arose.

H“si{ﬁ Volie Z)gi,aadmgé nggiz(,mr‘,'g[g{ -Hgbju'(Ag;!Ze_;gz [s;'ux)
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

C. What date and approximate time did the events giving rise to your claim(s) occur?

November 9,300 @ 7730 pre

D. What are the facts underlying your claim(s)? (For example: What happened to you? Who did what?
Was anyone else involved? Who else saw what happened?)

Hondculls were placad on me, really Hyib Dok Timathy Peice #0017 ugeh
?_)&92_,55\\4\/ QQTL&, O\:\A Tf&MPOY“"W\j QQC;W "\WA “70 lQSQj\ 4-‘\_»,, C/\)&QS

v the PrYe + L was Ja Srond & APD v&g‘&x hok
-\qrovNSPo*'\’Q‘ Mo Lo Cendral %oek{v\& Cor »

V. Injuries

If you sustained injuries related to the events alleged above, describe your injuries and state what medical
treatment, if any, you required and did or did not receive.

Nesue ’Dwv\oujq,;“f Meog ey rederred ma 4 Dell Saodon

l—\QSP\\m\ \\ou\)\ S'OUJ w\'x'LQ/ Dy \/\)M&\‘\'V"\M\ Dr ‘(,\)A_J\_[.MM

tSrteh M X ack on £ MG o rees by O avyen .
; 7 9y

Der W koo 3-29-20 (Hond Swgwn)

De. Ngwyun  9-17-33 (gmq )

VI.  Relief

State bricfly what you want the court to do for you. Make no legal arguments. Do not cite any cases or statutes.
If requesting money damages, include the amounts of any actual damages and/or punitive damages claimed for
the acts alleged. Explain the basis for these claims.

g‘,‘\w\dv\ v 'y
o (LA R o.; N S\)»(‘S(M‘Y o\x\_}\ Q,(}( ' c\;‘,\g LQ\)J“(
Q'o{‘ (‘L\‘\QS( (\L 9~ rV\‘l‘((t)Y\, (\11\'\ ;. wt\fk.uf MD/(J'\M;(‘ A (JZJ;/JQ;J:M)
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

VII. Exhaustion of Administrative Remedies Administrative Procedures
The Prison Litigation Reform Act (“PLRA™), 42 U.S.C. § 1997¢(a), requires that “[n]o action shall be brought
with respect to prison conditions undcr section 1983 of this title, or any other Federal law, by a prisoner confined

in any jail, prison, or other correctional facility until such administrative remedies as are available are
exhausted.”

Administrative remedies are also known as grievance procedures. Your case may be dismissed if you have not
exhausted your administrative remedies.

A. Did your claim(s) arise while you were confined in a jail, prison, or other correctional facility?

] Yes
No

If yes, name the jail, prison, or other correctional facility where you were confined at the time of the
events giving rise to your claim(s).

AQS‘\T:A Polica 'Dq,pw“f”\m\ Romickde Vaigion Q{ogr

B. Does the jail, prison, or other correctional facility where your claim(s) arose have a grievance
procedure?

B/ Yes
(J No
(] Do not know

C. Does the grievance procedure at the jail, prison, or other correctional facility where your claim(s) arose
cover some or all of your claims?

[ Yes
E/No

(] Do not know

If yes, which claim(s)?

Page 6 of 11
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

D. Did you file a grievance in the jail, prison, or other correctional facility where your claim(s) arose
concerning the facts relating to this complaint?

Yes
O No

If no, did you file a gricvance about the events described in this complaint at any other jail, prison, or
other correctional facility?

IE/Yes
[J No

E. If you did file a grievance:

1.  Where did you file the grievance?

Trows C/Q\M\\')) Sheriths Ot

2.  What did you claim in your grievance?

EX(,Q/SS‘\VQ/ Qor(),,j' NO{I\';SQA(_L}' j'_r\{—%—{"\s‘,\&\ /\-OY"\'

3.  What was the result, if any?

Told e te Qe an Oa of Pl Q\)e,rsigu

4.  What steps, if any, did you take to appeal that decision? Is the grievance process completed? If
not, explain why not. (Describe all efforts to appeal to the highest level of the grievance process.)

So\,\\\/ Nernonder sent me o Plice of Oowslql\lr
o\pp\l TSN
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

F. If you did not file a grievance:

1. If there are any reasons why you did not file a grievance, state them here:

2. If you did not file a grievance but you did inform officials of your claim, state who you informed,
when and how, and their response, if any:

G. Please set forth any additional information that is relevant to the exhaustion of your administrative
remedies.

Qe ok @o\\u_, 0\)@(5‘\3%" wf'\plms"\",’ H"ZLDQL% 00Y4|

(Note: You may attach as exhibits to this complaint any documents related to the exhaustion of your
administrative remedies.)

VIII. Previous Lawsuits

The “three strikes rule” bars a prisoner from bringing a civil action or an appeal in federal court without paying
the filing fee if that prisoner has “on three or more prior occasions, while incarcerated or detained in any facility,
brought an action or appeal in a court of the United States that was dismissed on the grounds that it is frivolous,
malicious, or fails to state a claim upon which relief may be granted, unless the prisoner is under imminent
danger of serious physical injury.” 28 U.S.C. § 1915(g).

To the best of your knowledge, have you had a case dismissed based on this “three strikes rule”?

[ Yes
&N

If yes, state which court dismisscd your case, when this occurred, and attach a copy of the order if possible.

Page 8 of 11
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

A. Have you filed other lawsuits in state or federal court dealing with the same facts involved in this
action?
E(ch
[ No
B. If your answer to A is yes, describe each lawsuit by answering questions 1 through 7 below. (If there is

more than one lawsuit, describe the additional lawsuits on another page, using the same format.)

1. Parties to the previous lawsuit

Plaintiffs) ] 3 cone Lrea)imns
Defendant(s) DQZL"EMQH\ pr 1 u,#(ﬁéli(

2. Court (if federal court, name the district; if state court, name the county and State)
/l—;o_\)‘\ N Q/Q \_)\Y\'('\,/ y TQ/XO\S

3. Docket or index number
A-33-cw-152-0P

4. Name of Judge assigned to your case

MP\’L‘ Mo

5. Approximate date of filing lawsuit
j&r\ i.u)\,rtlj qj QQO 9‘9\

6. Is the case still pending?

s

[ No

If no, give the approximate date of disposition.

7. What was the result of the case? (For example: Was the case dismissed? Was judgment entered
in your favor? Was the case appealed?)

C. Have you filed other lawsuits in state or federal court otherwise relating to the conditions of your
imprisonment?

Page 9 of 11



Case 1:22-cv-00152-RP-DH Document 20 Filed 06/16/22 Page 10 of 11

Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

[J Yes
No

D. If your answer to C is yes, describe each lawsuit by answering questions 1 through 7 below. (If there is
more than one lawsuit, describe the additional lawsuits on another page, using the same format.)

1. Parties to the previous lawsuit
Plaintiff(s)

Defendant(s)

2. Court (if federal court, name the district; if state court, name the county and State)

3. Docket or index number

4. Name of Judge assigned to your case

5. Approximate date of filing lawsuit

6. Is the case still pending?

[ONo

If no, give the approximate date of disposition

7. What was the result of the case? (For example: Was the case dismissed? Was judgment entered
in your favor? Was the case appealed?)

Page 10 of |1
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Pro Se 14 (Rev. 12/16) Complaint for Violation of Civil Rights (Prisoner)

IX. Certification and Closing

Under Federal Rule of Civil Procedure 11, by signing below, I certify to the best of my knowledge, information,
and belief that this complaint: (1) is not being presented for an improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation; (2) is supported by existing law or by a
nonfrivolous argument for extending, modifying, or reversing existing law; (3) the factual contentions have
evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable
opportunity for further investigation or discovery; and (4) the complaint otherwise complies with the
requirements of Rule 11.

A. For Parties Without an Attorney

I agree to provide the Clerk’s Office with any changes to my address-where case-related papers may be
served. Iunderstand that my failure to keep a current address on file with the Clerk’s Office may result
in the dismissal of my case.

Date of signing: JI A/ { a' ):2 a
Signature of Plaintiff <Z :@ZQ L/ Z; ) K ,‘1 a

Printed Name of Plaintiff Mkw'xl;
Prison Identification # Al 0{ 8/7 2

Prison Address 36y Bl QPS L. 2(“
DelValle 54

City State o Zip Code

B. For Attorneys

Date of signing:

Signature of Attorney

Printed Name of Attorney

Bar Number

Name of Law Firm
Address

City - State Zip Code
Telephone Number
E-mail Address

Page 11 of 11
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The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the

purpose of initiating the civil docket sheet.

(SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS

Andrew Trevino

(b) County of Residence of First Listed Plaintiff ~ Travis
(EXCEPT IN U.S. PLAINTIFF CASES)

DEFENDANTS

Timothy Price

(C) Attorneys (Firm Name, Address, and Telephone Number)

NOTE:
THE TRACT

Attorneys (If Known)

County of Residence of First Listed Defendant

(IN U.S. PLAINTIFF CASES ONLY)

OF LAND INVOLVED.

IN LAND CONDEMNATION CASES, USE THE LOCATION OF

II. BASIS OF JURISDICTION (Piace an “X" in One Box Only)

(For Diversity Cases Only)
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed. The attorney filing a case should complete the form as follows:

L.(a) Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then
the official, giving both name and title.

(b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land
condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.)

(¢) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

1I. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an "X"
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
(Travis County No. 56602), §
PLAINTIFF, §
§

V. § A-22-CV-152-RP
§
TIMOTHY PRICE §
DEFENDANT. §

ORDER

Before the Court are Plaintiff’s original complaint and four amended complaints and
Defendant’s three motions to dismiss. After consideration of the pleadings in this case, Defendant’s
motions to dismiss are dismissed and Plaintiff is ordered to file a final amended complaint that will
take the place of all of his previously filed complaints.

In his original complaint Plaintiff alleges he was arrested in 2020 for unauthorized use of a
motor vehicle, evading arrest, and possession of a firearm. Plaintiff indicates he “signed for 5 years
probation and I.S.F.” According to Plaintiff, he went to an Intermediate Sanctions Facility (ISF) in
March 2021 and finished the program in June 2021. Plaintiff apparently was also accused of a
homicide committed on December 8, 2020. Plaintiff asserts at the time of the homicide he was at
his apartment living with his two wives. He claims the “homicide was dismissed” for lack of
evidence. In October 2021, Price allegedly obtained a warrant for Plaintiff’s arrest for the homicide.
Plaintiff claims the warrant slanders his name because he did not have outstanding warrants at the
time he was released from the ISF. Plaintiff asserts he was picked up by the U.S. Marshals and was

transported to the Austin Police Department. There, he claims Price placed handcuffs on him
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“extremely tight,” causing nerve damage, numbing, and swelling to his hands. Plaintiff contends this
was an assault and battery.

Price moved to dismiss Plaintiff’s complaint and argued Plaintiff only alleged state-law
claims. Price additionally argued Plaintiff failed to establish a waiver of immunity under Texas law,
depriving the Court of jurisdiction.

Instead of responding to Price’s motion to dismiss Plaintiff filed a complaint pursuant to the
Texas Tort Claims Act. He alleges Price was negligent and committed intentional torts.

Price responded to the amended complaint with a second motion to dismiss. He argues
Plaintiff still fails to assert any federal claims.

Once again, Plaintiff failed to respond to the motion to dismiss and filed an amended
complaint. This time he alleges claims of excessive force, defamation, negligence, and intentional
torts.

Price moves to dismiss the amended complaint. He argues Plaintiff did not obtain leave to
file an amended complaint.

Plaintiff failed to respond to the motion to dismiss. Instead he filed a new complaint against
Price alleging Price used excessive force on him on November 9, 2021, when Price placed handcuffs
on Plaintiff “really tight.” Plaintiff asserts the placement of the handcuffs caused him nerve damage
that required surgery. Plaintiff’s complaint was filed in a new cause, Cause No. A-22-CV-568-RP.
The Court later determined Plaintiff was not attempting to file a new case and was instead attempting
to file another amended complaint in the instant cause.

As it is not clear whether Plaintiff understands that his amended complaint takes the place

of his previously filed complaints in this cause, the Court will allow Plaintiff to file a final amended

2
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complaint. Any claims not included in the amended complaint against Defendant Timothy Price will
be deemed waived. Alternatively, Plaintiff may advise the Court that the complaint he executed on
June 1, 2022, is his final amended complaint.

It is therefore ORDERED that Plaintiff, on or before July 15, 2022, shall file a final
amended complaint asserting all of the claims he has against Defendant Timothy Price.
Alternatively, Plaintiff may notify the Court that the complaint he executed on June 1, 2022, is his
final amended complaint.

It is further ORDERED that the Motions to Dismiss, filed by Defendant Price, are
DISMISSED WITHOUT PREJUDICE to refiling after Plaintiff files his final amended complaint
or notifies the Court that the complaint he executed on June 1,2022, is his final amended complaint.

SIGNED on June 16, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-cv-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. §

DEFENDANT’S MOTION TO DISMISS

TO THE HONORABLE ROBERT PITMAN, UNITED STATES DISTRICT JUDGE:

Defendant Timothy Price files this Motion to Dismiss pursuant to Rules 12(b)(1) and (6)
of the Federal Rules of Civil Procedure as follows:
L INTRODUCTION

Plaintiff asserts claims against Austin Police Department Detective Timothy Price arising
out of Detective Price’s questioning of Plaintiff during a homicide investigation. (Doc. 20)
Defendant seeks dismissal of Plaintiff’s Section 1983 claim as well as his state law claims for
negligence and intentional torts under Rules 12(b)(1) and (6) of the Federal Rules of Civil
Procedure.
IL. FACTS

The facts as alleged in the Plaintiff’s most recent Complaint are minimal. The only
factual allegations contained in the Third Amended Complaint are as follows: “Handcuffs were
placed on me really tight, Det. Timothy Price #6818 used excessive force and transporting
officer had to losen [sic] the cuffs in the garage. I was in front of APD officer that transported
me to Central Booking car.” (Doc. 20, { IV(D)) Plaintiff alleges that he sustained nerve damage

as a result of the incident. (Doc. 20, V.)
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III.  Rule 12(b)(1) Lack of Subject Matter Jurisdiction.

Rule 12(b)(1) allows a party to move to dismiss an action for lack of subject matter
jurisdiction. Fed.Rules Civ.Proc., Rule 12(b)(1). The court must dismiss “when the court lacks
the statutory or constitutional power to adjudicate the case.” Home Builders Ass’n of
Mississippi, Inc. v. City of Madison, 143 F.3d 1006, 1010 (5 Cir. 1998). The burden of
establishing subject matter jurisdiction is on the party seeking to invoke it. Ramming v. United
States, 281 F.3d 158, 161 (5™ Cir. 2001). A plaintiff must overcome an initial presumption that
the federal court lacks subject matter jurisdiction and has the burden to allege acts that
affirmatively demonstrate the court’s jurisdiction to hear the cause. City of Austin v. Ender, 30
S.W.3d 590, 593 (Tex.App.—Austin 2000).

IV. Rule 12(b)(6) Failure to State a Claim.

Rule 12(b)(6) asks a court to dismiss a complaint for failure to state a claim upon which
relief can be granted.” Fed.RulesCiv.Proc., Rule 12(b)(6). The plaintiff must plead sufficient facts
to state a claim for relief that is facially plausible. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009);
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Igbal, at 678. Although a plaintiff’s factual
allegations need not establish that the defendant is probably liable, they must establish more than
a “sheer possibility” that a defendant has acted unlawfully. Id. Determining plausibility is a
“context-specific task,” and must be performed in light of a court’s “judicial experience and
common sense.” Igbal, at 679. In deciding a motion to dismiss under Rule 12(b)(6), a court
generally accepts as true all factual allegations contained within the complaint. Leatherman v.

Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 164 (1993). However,
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a court is not bound to accept legal conclusions couched as factual allegations. Papasan v. Allain,
478 U.S. 265, 286 (1986). Although all reasonable inferences will be resolved in favor of the
plaintiff, the plaintiff must plead “specific facts, not mere conclusory allegations.” Tuchman v.
DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5™ Cir. 1994).
V. ARGUMENT AND AUTHORITIES
A. Qualified Immunity and Plaintiff’s Claims of Excessive Force
1. The Qualified Immunity Standard

“The doctrine of qualified immunity immunizes government officials acting within their
discretionary authority from civil damages if their conduct does not violate clearly established
constitutional law of which a reasonable person would have known.” Modica v. Taylor, 456 F.3d
174, 179 (5th Cir. 2006). Whether an individual is entitled to qualified immunity is determined
by following a two-part analysis. In one part of the analysis, the court must determine whether the
facts as alleged in the Complaint show that the official violated a “clearly established”
constitutional right. Price v. Roark, 256 F.3d 354, 369 (5th Cir. 2001). If there is no constitutional
violation, the inquiry ends in favor of the official asserting qualified immunity. Mace v. City of
Palestine, 333 F.3d 621, 624 (5th Cir. 2003). In the other part of the analysis, the court must
determine whether the official’s conduct was objectively reasonable in light of the clearly
established law. Saucier v. Katz, 533 U.S. 194, 202 (2001), overruled on the other grounds by
Pearson v. Callahan, 555 U.S. 223 (2009). In other words, courts look to whether “it would be
clear to a reasonable officer that his conduct was unlawful in the situation confronted.” Price, 256
F.3d at 369. Qualified immunity protects officials who merely make a mistake in judgment and it
shields ““all but the plainly incompetent or those who knowingly violate the law.” Malley v. Briggs,

475 U.S. 335, 344-45 (1986).

Page 3 of 9
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2. Excessive Force Standard

To succeed on an excessive force claim under 42 U.S.C. § 1983 and overcome qualified
immunity, a plaintiff bears the burden of showing “(1) an injury (2) which resulted directly and
only from the use of force that was excessive to the need and (3) the excessiveness of which was
clearly unreasonable.” Manis v. Lawson, 585 F.3d 835, 843 (5th Cir. 2009). “In gauging the
objective reasonableness of the force used,” the court “must balance the amount of force used
against the need for the force.” lkerd v. Blair, 101 F.3d 430, 434 (5th Cir. 1996). This objective
standard requires a court to focus on the facts and circumstances confronting the officer, without
regard to the officer’s subjective intent or motivation. Ramirez v. Knoulton, 542 F.3d 124, 128-29
(5th Cir. 2008).

a. Plaintiff fails to allege a constitutional injury.

It is well-settled in the Fifth Circuit that in order to state a claim for excessive force, the
Plaintiff’s alleged injury, thought not required to be significant, must be more than de minimis.
Freeman v. Gore, 483 F.3d 404, 416 (5" Cir. 2007); Glenn v. City of Tyler, 242 F.3d 307, 314
(5" Cir. 2001). Moreover, it is well-established in the Fifth Circuit that an officer's act of
handcuffing too tightly, without more, does not amount to [a claim of] excessive force.” Glenn,
242 F.3d at 314. Nor does the development of “‘acute contusions of the wrist’ and [a]
psychological injury from being handcuffed” give rise to a claim of excessive force. Tarver v.
City of Edna,410 F.3d 745, 752 (5th Cir.2005); see also Freeman, 483 F.3d at 416—17 (finding
plaintiff's allegations that deputies twisted her arms behind her back while handcuffing her,
“jerked her all over the carport” and applied the handcuffs too tightly, causing bruises and marks

on her wrists and arms, to allege only de minimis harm).

Page 4 of 9
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The Fifth Circuit has reasoned that “minor, incidental injuries that occur in connection
with the use of handcuffs to effectuate an arrest [are insufficient to] give rise to a constitutional
claim for excessive force.” Freeman, 483 F.3d at 416 (citing Glenn, 242 F.3d at 314 (5th
Cir.2001) (swollen wrist and bruising of the wrists and arms held to constitute only de minimis
harm); see also Myers v. Valdez, No. 3—05-CV-1799-L, 2005 WL 3147869, at *2 (N.D. Tex.
Nov.17, 2005) (noting that allegations of “pain, numbness in extremities, loss of mobility, lack
of sleep, extreme tension in neck and back, extreme rash [and] discomfort” are insufficient to
establish “physical injury” requirement or more than de minimis injury).

Here, Plaintiff only alleges that the handcuffs were placed on him “really tight” and that
he sustained nerve damage. (Doc. 20) Plaintiff alleges that a doctor recommended that he have
an EMG, but the Third Amended Complaint contains no specific factual allegations stating
whether Plaintiff actually had an EMG performed or whether any testing confirmed that he
actually sustained nerve damage. As a result, Plaintiff’s Third Amended Complaint fails to allege
that he suffered more than de minimis injuries sufficient to support a claim for excessive force.
b. Qualified Immunity protects Detective Price from suit.

Plaintiff’s Third Amended Complaint fails to provide specific non-conclusory factual
allegations sufficient to withstand each prong of the qualified immunity analysis. The Third
Amended Complaint contains no factual allegations sufficient to demonstrate that Price’s actions
violated a clearly established constitutional right. The Third Amended Complaint also fails to
demonstrate that Price’s actions in merely handcuffing Plaintiff were not objectively reasonable
under clearly established law. As a result, Price has qualified immunity and Plaintiff’s Section

1983 claim should be dismissed.

Page 5 of 9
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B. Plaintiff fails to establish a waiver of immunity under Texas law and thus deprives
the Court of jurisdiction.

Plaintiff’s Third Amended Complaint also appears to assert state law claims for
“negligence” and “intentional tort.” (Doc. 20) Plaintiff’s state law tort claims fail under Texas law
since: (1) the Texas Tort Claims Act (“TTCA”) requires dismissal of all state tort claims against a
police officer, (2) Price’s actions as alleged in the Third Amended Complaint were reasonable,
and (3) Price is immune from suit. Pursuant to section 101.106(a) and (f) of the Texas Tort Claims
Act (TTCA), Defendant requests that all state tort claims against him be dismissed in their entirety
based on the Court’s lack of subject-matter jurisdiction. TEX. C1v. PRAC. & REM. CODE §§101.057,
101.106(f). Section 101.106(f) provides that claims against government employees based on
conduct within the general scope of an employee’s employment must be dismissed, as they can
only be brought against the employees in their official capacities.

The TTCA defines the term ““scope of employment” as the performance for a governmental
unit of the duties of an employee’s office or employment and includes being in or about the
performance of a task lawfully assigned to an employee by competent authority. TEX. CIv. PRAC.
& REM. CODE §§101.001(5). In determining whether an employee was acting within the scope of
employment, Texas courts have noted that the TTCA “focuses on ‘performance...of the duties of
an employee’s office or employment,” which calls for an objective assessment of whether the
employee was doing her job when she committed an alleged tort, not her state of mind when she
was doing it.” Laverie v. Wetherbe, 517 S.W.3d 748 (Tex. 2017). The inquiry is whether there is
a connection between the employee’s job duties and the alleged tortious conduct. Id. “The answer
may be yes even if the employee performs negligently or is motivated by ulterior motives or
personal animus so long as the conduct itself was pursuant to her job responsibilities.” Id. Thus,

intentional torts can fall within the scope of employment. Id. at *8-9; see also Alexander v. Walker,
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435 S.W.3d 789, 792 (Tex. 2014) (holding that claims for assault and other intentional torts
involved conduct within officers’ scope of employment).

Here, it is clear from the allegations in the Third Amended Complaint that Price was acting
in his capacity as an APD detective and discharging the duties assigned to him. Therefore, his
conduct in detaining and handcuffing Plaintiff was within the general scope of his employment.
As a result, Plaintiff’s claims are considered to be against Price in his official capacity only.

Any claim asserted by Plaintiff against the City of Austin, or Price in his official
capacity, is futile because the TTCA clearly establishes that the state has not waived immunity
for intentional torts, and Plaintiff cannot establish any other exception to immunity under the
TTCA. See §101.057, which preserves immunity in regard to all intentional tort claims. Under
section 101.106(f), a tort action is brought “under” the TTCA, even if the government has not
waived its immunity for such actions. Franka v. Velasquez, 332 S.W.3d 370-71 (Tex.2011). As
a result, Plaintiff’s claim that Price committed an intentional tort fails since Price is immune
from suit and liability in his official capacity for intentional torts. See Donohue v. Dominguez,
486 S.3d 50, 54-55 (Tex. App.-San Antonio 2016) (civil claims for assault, false imprisonment
are claims subject to the Texas Tort Claims Act); City of Hempstead v. Kmiec, 902 S.W.2d 118,
122 (Tex. App.—Houston 1995) (Texas Tort Claims Act does not waive immunity for
defamation claim since it is an intentional tort).

With regard to Plaintiff’s negligence claim, Plaintiff does not allege that a specific waiver
of Price’s official capacity governmental immunity applies. Plaintiff’s Third Amended
Complaint fails to contain specific factual allegations to demonstrate that any of the Texas Tort

Claims Act’s limited waivers of immunity apply.
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The Texas Tort Claims Act provides in pertinent part:
“A governmental unit in the state is liable for:

(1) property damage, personal injury, and death proximately caused by the wrongful act
or omission or the negligence of an employee acting within his scope of employment if:

(A) the property damage, personal injury or death arises from the operation or use of a
motor-driven vehicle or motor-driven equipment; and

(B) the employee would be personally liable to the claimant according to Texas law; and

(2) personal injury and death so caused by a condition or use of tangible personal or real
property if the governmental unit would, were it a private person, be liable to the claimant
according to Texas law.”

Tex. Civ. Prac. & Rem. Code Ann. §101.021.

Although Plaintiff does not allege a specific waiver of immunity, the only one which
would arguably apply is Tex. Civ. Prac. & Rem. Code Ann. §101.021(2) which waives immunity
for personal injury or death caused by the use of tangible personal property, i.e, the handcuffs.
However, the Supreme Court of Texas has held that claims of excessive force in the context of
an arrest and the use of handcuffs arise out of a battery rather than negligence. City of Watauga
v. Gordon, 434 S.W.3d 586, 593-594 (Tex. 2014) As a result, since the claim for excessive force
actually arises out of an intentional tort for which governmental immunity has not been waived,
the claim should be dismissed. Id.

Accordingly, Plaintiff has not met his burden of establishing subject matter jurisdiction in
federal court or stated a claim upon which relief may be granted. As a result, the Court should

dismiss Plaintiff’s claims.

Page 8 of 9
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Prayer

WHEREFORE, PREMISES CONSIDERED, Defendant Timothy Price respectfully

requests that the Court grant this Motion to Dismiss and dismiss the Plaintiff’s claims against him

with prejudice and with all costs assessed to the Plaintiff. Defendant requests any additional relief

to which he may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that, on the 20th day of July 2022, I served a copy of Defendant’s Motion to

Dismiss on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex

3614 Bill Price Road
Del Valle, Texas 78617
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
§
V. § A-22-CV-152-RP
§
TIMOTHY PRICE §

ORDER
Defendant has filed a Motion to Dismiss Pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure. Having reviewed that motion, the Court believes the motion to dismiss should be
treated for all purposes as a motion for summary judgment pursuant to Rule 56 of the Federal Rules

of Civil Procedure.

Notice Pursuant to Rules 12(d) and 56(¢)

Pursuant to Rules 12(d) and 56(e) of the Federal Rules of Civil Procedure, the parties are
hereby notified that the Court will treat Defendant’s Motion to Dismiss, filed July 20, 2022, as a
motion for summary judgment in accordance with Rule 56 of the Federal Rules of Civil Procedure.'

Summary Judgment Procedure and Proof

As Plaintiff is proceeding pro se, the Court will, in the interest of justice, provide a short
explanation to Plaintiff regarding the standard for summary judgment in this case and allow Plaintiff
an opportunity to respond to the motion. See Barker v. Norman, 651 F.2d 1107, 1128-29 (5th Cir.

1981) (“When summary judgment is inappropriate because the supporting or opposing materials are

' Rule 56(e) of the Federal Rules of Civil Procedure permits a court to grant summary judgment
in favor of a party that did not request it, but only upon proper notice to the adverse party. NL
Industries, Inc. v. GHR Energy Corp., 940 F.2d 957, 965 (5th Cir. 1991).

1
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improper, the district court has ample discretion to call upon the parties to remedy the defects, by
submitting affidavits or otherwise.” (citation omitted)).

Summary judgment is appropriate if the moving party can show that “there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” FED. R.
Civ.P.56(a). The evidence must be viewed in the light most favorable to the non-moving party. 7/G
Specialty Ins. Co. v. Pinkmonkey.com, Inc., 375 F.3d 365, 369 (5th Cir. 2004).

The Court must evaluate the evidence offered by the party who filed the motion for summary
judgment (the “moving party” or “movant”) and the party who opposes the motion (the “adverse
party” or “non-movant”) to determine whether the evidence raises a material fact question which is
genuine. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). If genuine issues of
material fact exist, the motion must be denied. Once the movant has met its burden of showing the
Court, with evidence or simply by pointing to the pleadings, that there is no genuine issue of material
fact on a dispositive issue, the non-movant must “go beyond the pleadings and by her own affidavits,
or by the ‘depositions, answers to interrogatories, and admissions on file,” designate ‘specific facts
showing that there is a genuine issue for trial.”” See Celotex Corp. v. Catrett, 477 U.S. 317, 324
(1986). That is, the non-movant cannot merely rest on the allegations in the complaint. See
International Shortstop, Inc. v. Rally’s, Inc., 939 F.2d 1257, 1263 (5th Cir. 1991), cert. denied, 502
U.S. 1059 (1992); see also Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047 (1996) (“[P]leadings
are not summary judgment evidence.”). Furthermore, “[n]either ‘conclusory allegations’ nor
‘unsubstantiated assertions’ will satisfy the non-movant’s burden.” Id. (citation omitted).

In deciding whether to grant summary judgment, the court should view the evidence in the

light most favorable to the party opposing summary judgment and indulge all reasonable inferences
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in favor of that party. See International Shortstop, 939 F.2d at 1263. “The standard of review is not
merely whether there is a sufficient factual dispute to permit the case to go forward, but whether a
rational trier of fact could find for the non-moving party based upon the record evidence before the
court.” James v. Sadler, 909 F.2d 834, 837 (5th Cir. 1990) (citing Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 106 S. Ct. 1348, 1356 (1986)).

It is therefore ORDERED that Defendant shall file on or before August 22, 2022, any
additional summary judgment evidence Defendant wishes the Court to consider in ruling upon
Defendant’s motion.

It is further ORDERED that Plaintiff shall file on or before September 22, 2022, a response
with the Clerk of the Court, in which he will present what arguments and competent summary

judgment evidence he has to controvert or disprove the matters alleged in Defendant’s motion.

DUSTIN M. HOWELL
UNITED STATES MAGISTRATE JUDGE

SIGNED this 21st day of July 2022.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-cv-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. §

DEFENDANT’S SUPPLEMENT TO MOTION TO DISMISS

TO THE HONORABLE DUSTIN M. HOWELL, UNITED STATES MAGISTRATE JUDGE:

Defendant Timothy Price files this Supplement to his Motion to Dismiss (Doc.24) as
follows:
L. INTRODUCTION

In accordance with the Court’s July 21, 2022 order (Doc. 25) which notified the parties
that the Court will treat Defendant’s Motion to Dismiss as a motion for summary judgment and
which instructed the Defendant to file any additional summary judgment evidence, Defendant
Timothy Price files the following summary judgment evidence, all of which are attached to this
supplement as exhibits.
II. SUMMARY JUDGMENT EVIDENCE

1. Affidavit of Timothy Price

The Affidavit of Defendant Timothy Price describes his role in the detention and
interrogation of Plaintiff Andrew Trevino including the fact that Price did not handcuff Trevino
or use any force on Trevino. Attached to Price’s Affidavit is a clip from the APD interview

room video which shows the handcuffing of Trevino by Officer Ellis in the interview room.
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2. Affidavit of Douglas Ellis

The Affidavit of Officer Douglas Ellis describes his role in the detention of Plaintiff

Andrew Trevino. Attached to Ellis’s Affidavit is a clip from the APD interview room video

which shows Ellis handcuffing Trevino in the interview room. Also attached to Ellis’s Affidavit

are videos from Ellis’s patrol vehicle’s dashboard camera (Exhibit B) and Ellis’s patrol vehicle’s

backseat camera (Exhibit C) which depict Ellis’s interaction with Trevino including Ellis’s

adjustment of the handcuffs.

Prayer

WHEREFORE, PREMISES CONSIDERED, Defendant Timothy Price respectfully

requests that the Court grant his Motion to Dismiss and dismiss the Plaintiff’s claims against him

with prejudice and with all costs assessed to the Plaintiff. Defendant requests any additional relief

to which he may be entitled.

RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311

ATTORNEYS FOR DEFENDANT

Page 2 of 3
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CERTIFICATE OF SERVICE

I certify that, on the 22nd day of August 2022, I served a copy of the foregoing document
on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex
3614 Bill Price Road

Del Valle, Texas 78617

Page 3 of 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
Plaintiff, §
§
V. § CIVIL ACTION NO. 1:22-¢v-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. §
AFFIDAVIT OF TIMOTHY PRICE
STATE OF TEXAS
COUNTY OF TRAVIS

BEFORE ME, the undersigned Notary Public, on this day appeared Timothy Price who,
being by me first duly sworn, stated as follows:

1. "My name is Timothy Price. I am over the age of eighteen years and I am
competent to make this affidavit. I have never been convicted of a felony or any crime involving
moral turpitude.

2. I have read the lawsuit filed against me by Andrew Trevino, and I am personally
familiar with the allegations therein.

3. [ am currently a Sergeant with the Austin Police Department (“APD”) of the City
of Austin, Texas.

4, On November 9, 2021, Austin Police Department officers arrested Andrew Trevino
in connection with the investigation of a homicide which occurred on December 8, 2020.

5. During my investigation of the homicide, I interviewed Andrew Trevino at the APD
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Homicide Division’s office. I did not handcuff Trevino at any time. Instead, APD Officer Ellis
handcuffed Trevino. I did not use force of any kind on Trevino at any time.

.. I witnessed Ofticer Ellis handcuff Trevino in the interview room and a true and
accurate depiction of the handcuffing is shown on the video clip from the interview room’s video
camera which is attached to this affidavit as Exhibit A. Based on my observation of Officer Ellis’s
handcuffing of Trevino, I did not see any actions of Officer Ellis which were unreasonable or
which violated any policy ofthe Austin Police Department.

7. I have read the foregoing affidavit, and I declare under penalty of perjury that I

have personal knowledge of the facts stated therein, and they are true and correct.

%
B

/SMM PRIC

BEFORE ME, personally appeared Timothy Price, proved to me through a government

SIGNED this /7‘7}' day of August, 2022.

issued identification to be the person whose name is subscribed in the foregoing instrument and

acknowledged to me that he executed the same for purposes and consideration thereby expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this _| 3{3&" day of August, 2022,

to certify which witness my hand and official seal.

NOTARY PUBLIC - STATE OF TEXAS

<SFee, ALICE AMANDA COOK
g “>%  Nolary Public, Stats of Texas
i Motary ID# 130417181
s $ My Commission Exgires

i e
ey OCTOBER 23, 2023

Ty

A

,‘w\ﬂxm. ¥,

o

0
A

Page2 of 2



Case 1:22-cv-00152-RP-DH Document 28-2 Filed 08/22/22 Page 1 of 4

ATTACHMENT 2



Case 1:22-cv-00152-RP-DH Document 28-2 Filed 08/22/22 Page 2 of 4

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
Plaintiff, §
V. g CIVIL ACTION NO. 1:22-¢v-0152-RP
DETECTIVE TIMOTHY PRICE, g
Defendant. §
AFFIDAVIT OF DOUGLAS ELLIS
STATE OF TEXAS
COUNTY OF TRAVIS

BEFORE ME, the undersigned Notary Public, on this day appeared Douglas Ellis who,
being by me first duly sworn, stated as follows:

1. "My name is Douglas Ellis. I am over the age of eighteen years and I am competent
to make this affidavit. I have never been convicted of a felony or any crime involving moral
turpitude.

2, [ am currently a Senior Police Officer with the Austin Police Department (“APD”)
of the City of Austin, Texas.

3. On November 9, 2021, Austin Police Department officers detained and arrested
Andrew Trevino in connection with the investigation of a homicide which occurred on December
8, 2020.

4. During the detention of Trevino, I responded to a call for service at 17:55 requesting
a prisoner transport. [ arrived at the offices of the Homicide Division at 18:10. I met with Det Price
and he handed me Trevino’s property and a booking sheet.

5 Detective Price told Trevino to turn around and put his hands behind his back. As
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I pulled my hinged handcuffs out to place on Trevino, Trevino asked if he could be double-cuffed
because he had “two messed up shoulders.” I told him that I would double-cuff him when we
returned to my patrol unit. Trevino’s response was “All right.”. A true and accurate depiction of
the handcuffing following Trevino’s interview with Detective Price is shown on the video clip
from the interview room’s video camera which is attached to this affidavit as Exhibit A.

6. Not once during my interaction with Trevino did he complain about the handcuffs
being too tight, nor was there any type of physical pull, push, or struggle that would cause the
handcuffs to dig into Trevino’s left hand and cause injury. As I escorted Trevino to my patrol
vehicle, I did not have any grip on Trevino’s arms, wrists or the handcuffs.

[ When we got to my patrol vehicle., I retrieved a second pair of handcuffs and
added them to the first pair that was already on Trevino. I removed him from the vehicle and
moved him back to the front of the vehicle as indicated in my dash camera video and completed
the swap out of handcuffs in front of the camera so Trevino would be more comfortable. (Ex. B
Timestamp 11 minutes and 30 seconds) Trevino also asked if he could stretch his shoulders prior
to locking the handcuffs and [ allowed him to do so. (Ex. B; Timestamp11 minutes 47 seconds).

0. [ did not use force of any kind on Trevino. I followed APD policy and procedure
when I handcuffed Trevino. A true and accurate depiction of the adjustment of the handcuffs is
shown in the dashboard video from my patrol vehicle which is attached to this affidavit as
Exhibit B.

10.  Once Trevino was handcuffed and secured in the backseat of my patrol vehicle, I
transported him from APD’s Homicide Division’s offices to the Travis County Jail without any
further incident. A true and accurate depiction of Trevino’s transport was shown in the in car

camera video depicting the backseat from my patrol vehicle which is attached to this affidavit as

Page 2 of 3
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Exhibit C.
11. I have read the foregoing affidavit, and I declare under penalty of perjury that I

have personal knowledge of the facts stated therein, and they are true and correct.

SIGNED this 19th day of August, 2022.

i Leig

DOUGLAS ELLIS

BEFORE ME, personally appeared Douglas Ellis, proved to me through a government
issued identification to be the person whose name is subscribed in the foregoing instrument and

acknowledged to me that he executed the same for purposes and consideration thereby expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this _ 19th  day of August, 2022,

to certify which witness my hand and official seal.  paiqre Carter-  pigitslly signed by Deidre Carter-

Briscoe

Briscoe Date: 2022.08.19 13:22:13 -05'00'
(Y PG> DEIDRE CARTER BRISCOE
®) Notary ID #2118103 NOTARY PUBLIC - STATE OF TEXAS
©/ My Commission Expires
T March 6, 2023

Page 3 of 3
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Trevino Interrogation
Video Clip

Submitted via DVD to the Clerk of the Court.

Exhibit A
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Officer Ellis DMAYV
Main Front Camera

View

Submitted via DVD to the Clerk of the Court.

Exhibit B



Case 1:22-cv-00152-RP-DH Document 28-4 Filed 08/22/22 Page 2 of 2

Exhibit B
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Officer Ellis DMAYV
Back Seat Camera

View

Submitted via DVD to the Clerk of the Court.

Exhibit C
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

ANDREW TREVINO §
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:22-cv-0152-RP
§
DETECTIVE TIMOTHY PRICE, §
Defendant. §

DEFENDANT’S REPLY IN SUPPORT OF MOTION TO DISMISS

TO THE HONORABLE DUSTIN M. HOWELL, UNITED STATES MAGISTRATE JUDGE:
Defendant Timothy Price files this Reply in Support of its Motion to Dismiss (Doc.24) as
follows:
L. Plaintiff’s response fails to counter Defendant’s summary judgment evidence.
Plaintiff’s response (Doc. 29) merely outlines the medical treatment Plaintiff received for
his injury to his wrist. Plaintiff does not address or rebut in any way the evidence attached to
Defendant’s supplement to the motion to dismiss. The Affidavit of Timothy Price clearly
establishes that Price did not handcuff the Plaintiff or use any force on the Plaintiff. Plaintiff
presents no evidence to dispute Price’s Affidavit. Nor does Plaintiff present sufficient evidence
to rebut the video evidence presented by Defendant which demonstrates that there was no
excessive force used when APD personnel handcuffed the Plaintiff. As a result, the Court should
dismiss the Plaintiff’s claims against the Defendant with prejudice.
IL. Prayer
WHEREFORE, PREMISES CONSIDERED, Defendant Timothy Price respectfully
requests that the Court grant his Motion to Dismiss and dismiss the Plaintiff’s claims against him

with prejudice and with all costs assessed to the Plaintiff. Defendant requests any additional relief
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to which he may be entitled.
RESPECTFULLY SUBMITTED,

ANNE L. MORGAN, CITY ATTORNEY
MEGHAN RILEY, CHIEF OF LITIGATION

/s/ _H. Gray Laird

H. Gray Laird

Assistant City Attorney

State Bar No. 24087054
gray.laird @austintexas.gov
City of Austin Law Department
P.O. Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-1342
Facsimile: (512) 974-1311
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that, on the 19th day of September 2022, I served a copy of the foregoing

document on all parties, in compliance with the Federal Rules of Civil Procedure as follows:

VIA CERTIFIED MAIL:

Andrew Trevino, No. 2119873
Travis County Correctional Complex
3614 Bill Price Road

Del Valle, Texas 78617

Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
§
V. § A-22-CV-152-RP
§
DETECTIVE TIMOTHY PRICE §

ORDER

Before the Court are Plaintiff Andrew Trevino’s complaint brought pursuant to 42 U.S.C.

§ 1983, Defendant Timothy Price’s Motion to Dismiss, which this Court construed as a motion for

summary judgment, Price’s additional summary judgment evidence, Trevino’s response, and Price’s

reply. Trevino, proceeding pro se, has been granted leave to proceed in forma pauperis. After
consideration of the above-referenced pleadings, the Court grants summary judgment.

I. BACKGROUND

At the time Trevino filed his original complaint, he was confined in the Travis County

Correctional Complex. In his original complaint Trevino alleges he was arrested in 2020 for

unauthorized use of a motor vehicle, evading arrest, and possession of a firearm. Trevino indicates

he “signed for 5 years probation and I.S.F.” According to Trevino, he went to an Intermediate

Sanctions Facility (ISF) in March 2021 and finished the program in June 2021. Trevino apparently

was also accused of a homicide committed on December 8, 2020. Trevino asserts at the time of the

homicide he was at his apartment living with his two wives. He claims the “homicide was

dismissed” for lack of evidence. In October 2021, Price allegedly obtained a warrant for Trevino’s
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arrest for the homicide. Trevino claims the warrant slanders his name because he did not have
outstanding warrants at the time he was released from the ISF. Trevino asserts he was picked up by
the U.S. Marshals and was transported to the Austin Police Department. There, he claims Price
placed handcuffs on him “extremely tight,” causing nerve damage, numbing, and swelling to his
hands. Trevino contends this was an assault and battery.

Price moved to dismiss Trevino’s complaint and argued Trevino only alleged state-law
claims. Price additionally argued Trevino failed to establish a waiver of immunity under Texas law,
depriving the Court of jurisdiction.

Instead of responding to Price’s motion to dismiss, Trevino filed a complaint pursuant to the
Texas Tort Claims Act. He alleges Price was negligent and committed intentional torts.

Price responded to the amended complaint with a second motion to dismiss. He argued
Trevino still failed to assert any federal claims.

Once again, Trevino failed to respond to the motion to dismiss and filed an amended
complaint. This time he alleged claims of excessive force, defamation, negligence, and intentional
torts.

Price moved to dismiss the amended complaint. He argued Trevino did not obtain leave to
file an amended complaint.

Trevino failed to respond to the motion to dismiss. Instead, he filed a new complaint against
Price, alleging Price used excessive force on him on November 9, 2021, when Price placed handcuffs
on Trevino “really tight.” Trevino asserts the placement of the handcuffs caused him nerve damage

that required surgery. Trevino’s complaint was filed in a new cause, Cause No. A-22-CV-568-RP.
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The Court later determined Trevino was not attempting to file a new case and was instead attempting
to file another amended complaint in the instant cause.

As it was not clear whether Trevino understood that his amended complaint takes the place
of his previously filed complaints in this cause, the Court allowed Trevino to file a final amended
complaint. The Court warned that any claims not included in the amended complaint against Price
will be deemed waived. Alternatively, the Court advised that Trevino may notify the Court that the
complaint he executed on June 1, 2022, is his final amended complaint.

Trevino responded in July that the complaint he executed on June 1, 2022, was his final
amended complaint. In his amended complaint (ECF #20), Trevino alleges Price placed handcuffs
on him really tightly on November 9, 2021, and the transporting officer had to loosen the cuffs in
the garage. Trevino contends the handcuffs caused nerve damage. Trevino seeks $2 million in
damages. Price filed a Motion to Dismiss. The Court converted the Motion to Dismiss to a
motion for summary judgment and provided the parties the opportunity to file summary judgment
evidence.

Price asserts his entitlement to qualified immunity. He also argues Trevino failed to allege
a constitutional injury. Price contends that Trevino’s allegation that he suffered nerve damage and
that a doctor recommended that he have an EMG is insufficient. Price further argues Trevino failed
to demonstrate that Price’s actions in handcuffing Trevino were not objectively reasonable under
clearly established law. Regarding Trevino’s state law claims, Price argues Trevino failed to
establish a waiver of immunity under Texas law and deprives the Court of jurisdiction.

In his supplemental summary judgment evidence Price provides the Court with his affidavit

in which he asserts he did not handcuff Trevino. Price further provides the Court with the affidavit
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of the officer who did handcuff Trevino. In addition, Price included video clips from the interview
room, the dashcam of the patrol officer’s vehicle, and the patrol vehicle’s backseat camera.
Trevino responds he required multiple surgeries to treat the nerve damage to his left hand.
II. ANALYSIS

A. Summary Judgment Standard

“Summary judgment must be granted ‘if the movant shows that there is no genuine dispute

299

as to any material fact and the movant is entitled to judgment as a matter of law.”” Trammell v.
Fruge, 868 F.3d 332,338 (5th Cir. 2017) (quoting FED. R. CIV. P. 56(a)). The court views the facts
in the light most favorable to the non-moving party and draw all reasonable inferences in the non-
movant’s favor. Hanks v. Rogers, 853 F.3d 738, 743 (5th Cir. 2017) (quoting Deville v. Marcantel,
567 F.3d 156, 163—-64 (5th Cir. 2009)).

“A qualified immunity defense alters the usual summary judgment burden of proof. Once
an official pleads the defense, the burden then shifts to the plaintiff, who must rebut the defense by
establishing a genuine fact issue as to whether the official’s allegedly wrongful conduct violated

clearly established law.” Id. at 744 (quoting Brown v. Callahan, 623 F.3d 249, 253 (5th Cir. 2010)).

B. Qualified Immunity

“Qualified immunity shields public officials sued in their individual capacities from liability
for civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.” Kokesh v. Curlee, 14 F.4th
382, 391 (5th Cir. 2021) (cleaned up). “The qualified immunity inquiry includes two parts. In the
first we ask whether the officer’s alleged conduct has violated a federal right; in the second we ask

whether the right in question was ‘clearly established’ at the time of the alleged violation, such that
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the officer was on notice of the unlawfulness of his or her conduct.” Cole v. Carson, 935 F.3d 444,
451 (5th Cir. 2019) (en banc). The court need not decide the first question before the second, and
it may decide the case solely on the basis that the right was not clearly established. Pearson v.
Callahan, 555 U.S. 223, 236-37 (2009).

C. Excessive Force

To prevail on a Fourth Amendment excessive force claim, a plaintiff must show “(1) an
injury (2) which resulted directly and only from a use of force that was clearly excessive, and (3) the
excessiveness of which was clearly unreasonable.” Ontiveros v. City of Rosenberg, 564 F.3d 379,
382 (5th Cir. 2009) (quoting Freeman v. Gore, 483 F.3d 404, 416 (5th Cir. 2007)).

The summary judgment evidence conclusively establishes that Price did not handcuff
Trevino. Rather, the evidence shows Trevino alone in an interview room rotating and rubbing his
shoulders. Price entered the room, followed by a patrol officer, and told Trevino to turn around and
put his hands behind his back. As the patrol officer pulled his hinged handcuffs out, Trevino asked
ifhe could be double-cuffed because he had “two messed up shoulders.” The patrol officer indicated
he only had one set of handcuffs on him but would double-cuff him when they returned to the patrol
vehicle. Trevino’s response was “alright.”

The patrol officer asserts Trevino never complained about the handcuffs being too tight and
denies there was any type of physical pull, push, or struggle that would cause the handcuffs to dig
into Trevino’s left hand and cause injury. The video evidence shows the patrol officer escorted
Trevino to the patrol vehicle. The patrol officer did not have any grip on Trevino’s arms, wrists, or

the handcuffs.
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The dashcam video shows the patrol officer retrieved a second pair of handcuffs and added
them to the first pair to make Trevino more comfortable. Trevino asked if he could stretch his
shoulders before being recuffed, and the patrol officer granted his request. Trevino told the patrol
officer his shoulders were injured because he was “jumped” the previous evening. The patrol officer
secured Trevino in the backseat of the patrol vehicle. When Trevino stated the temperature in the
vehicle was too cold, the officer indicated he would change the temperature. When Trevino
indicated he had not eaten, the officer indicated he could check if food was available when they got
to the jail. The officer transported Trevino to the Travis County Jail without incident. The
interaction between Trevino and the patrol officer was cordial and polite.

The summary judgment evidence conclusively demonstrates no force, let alone excessive
force, was used during the handcuffing or transport of Trevino. Furthermore, the summary judgment
evidence shows Price did not handcuff Trevino. Therefore, he is entitled to summary judgment.

D. Supplemental Jurisdiction

Trevino also asserts state law claims. Pursuant to 28 U.S.C. § 1367, a district court generally
has supplemental jurisdiction over claims that are so related to claims in the action over which it has
original jurisdiction that they form part of the same case or controversy. However, a district court
may decline to exercise supplemental jurisdiction over a claim if the court has dismissed all claims
over which it has original jurisdiction. As, the summary judgment disposes of Trevino’s federal
claims, the Court declines to exercise supplemental jurisdiction over Trevino’s state law claims.

It is therefore ORDERED that Defendant Price’s Motion to Dismiss, which the Court
converted to a Motion for Summary Judgment, is GRANTED with respect to Plaintiff Trevino’s

federal claims.
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It is further ORDERED that Plaintiff Trevino’s state law claims are DISMISSED
WITHOUT PREJUDICE, as the Court declines to exercise supplemental jurisdiction.

SIGNED on September 20, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
§
V. § A-22-CV-152-RP
§
DETECTIVE TIMOTHY PRICE §

FINAL JUDGMENT

Before the Court is the above-entitled cause. Upon review of the entire case file and this
Court’s Order granting Defendant’s Motion to Dismiss, which was converted to a Motion for
Summary Judgment, the Court renders the following Final Judgment.

ITISHEREBY ORDERED that Plaintiff Andrew Trevino shall TAKE NOTHING in this
cause against Defendant Price regarding Plaintiff’s federal law claims.

IT IS FURTHER ORDERED that Plaintiff’s state law claims are DISMISSED
WITHOUT PREJUDICE, as this Court declines to exercise supplemental jurisdiction over such
claims.

IT IS FINALLY ORDERED that the above entitled cause of action is hereby CLOSED.

SIGNED on September 20, 2022.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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datient: TREVINO, ANDREW Printed by: Garland , Molly RN

VIRN: 4102768 Printed on: 8/31/2022 8:25 CDT

Dell Seton Medical Center at The University of Texas DOB: 10/07/1982
Admit Datg: 08/31/22 05:33 / Discharge Date: MRN: 4102768
Discharge Instructions for ANDREW TREVINO FIN: 3115052755

Patient acknowledges the return of:
Discharge Status: Discharge to Home

Diagnosis/Condition Instructions:
Plastic Surgery

Activity: Keep arm/hand raised above the level of the heart with pillow for 3 days.
No strenuous activity until follow-up

Diet: Regular

Hygiene: May shower or take a sponge bath. Make every effort to keep the dressing dry.
If it becomes wet, replace it with a new dry one - a large bandaid works well.

Vaccinations:
If you smoke, you must stop! Ask your doctor about resources & medicine to help quit.

Call your doctor immediately if you are/have:

Increased shortness of breath (unable to finish a sentence without taking a breath)
Unable to sleep flat in bed or you wake up because of shortness of breath

Worsening cough or have spells of sudden dizziness

Redness or drainage from IV/wound/incision site

Unexplained weight gain (2-5 pounds in 2-4 days)

Increased fatigue with activity

Persistent nausea, vomiting, or diarrhea

Temperature greater than for more than two days or a change in color of mucous
Call 911 if you have sudden chest pain or severe shortness of breath.

OO0 O0OO0OO0OO0O0O0

Other Instructions:

o Drink plenty of fluids, unless your doctor advises you not to

Avoid contact with others who are sick

Read nutrition labels & ingredients on packages to help guide your food choices
Find ways to reduce stress or to perform tasks to save your energy

Remain active with exercise; take frequent breaks and increase activity gradually

O O O O

Discharge Plans:
Devices & Equipment:

Medical Follow Up Care/Appointments:
If patient is discharged home within 2 hours of Insulin dosing, instruct the patient to eat
and recheck glucose 2 hours after the Insulin dose was administered, Provide the time the
Insulin was administered and the time the finger stick glucose check is due on the patient
discharge instruction sheet
& 1f you had General Anesthesia or Intravenqus Sedag%“g * Do NOT conduct any legal business
or make any important decisions for 24 hours;* Do NOT drlve a vehicle or operate any
machinery to include cooking, etc., for 24 hours;* Someone should assist you when you first
walk;* Do NOT drink any alcoholic beverages or take recreational drugs;* It is common to
have throat discomfort following General Anesthesia - this should resolve within 48 hours
Leave dressing in place for 5 days. You may add tape or bandaid on top of dressing if
becomes loose or falls off.
Call clinic or go to ED if: Temperature is 101.5 F or higher, Excessive bleeding or
drainage, Swelling worsens or redness spreads, Continued nausea or vomiting, and/or
Increasing pain.
@ Follow-uo appointment in 2 weeks. Please call clinic to make/confirm the appointment. Will
need sutures removed.
@ Tramadol 50 mg PO gdhr for 7 days. # 42 tablets Refills: ONPI 109337175%9Ebony Miller, PA-C

Additional Instructions:

Handouts given to you during your stay:

Page 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
ANDREW TREVINO §
§
V. § A-22-CV-152-RP
§
DETECTIVE TIMOTHY PRICE §

ORDER

Pursuant to Rule 4(a) of the Federal Rules of Appellate Procedure, a notice of appeal in a
civil case must be filed within 30 days of entry of judgment. The Court’s judgment in this case was
entered on September 20, 2022. Therefore, Plaintiff’s notice of appeal was due on or before
October 20, 2022.

Plaintiff’s pro se notice of appeal is dated October 13, 2022. The envelope in which it was
contained is postmarked November 16, 2022, and it was received by the Court on November 18,
2022. As the Fifth Circuit Court of Appeals is unable to determine from the record whether Plaintiff
delivered the notice of appeal to jail officials for mailing on or before October 20, 2022, the case was
remanded to this Court to make that determination.

It is therefore ORDERED that Plaintiff Andrew Trevino shall file an advisory on or before
April 21, 2023, in which he answers the following questions:

1. On what day did you deposit your notice of appeal in the institution’s internal mail
system? Attach any proof you may have.
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2. If you did not deposit your notice of appeal in the institution’s internal mail system
on or before October 20, 2022, explain why the notice of appeal was not timely
deposited.

3. Plaintiff is to include the following declaration at the end of his advisory:

I declare, under penalty of perjury under the laws of the United States
of America, that the foregoing is true and correct. Title 28 U.S.C.
Section 1746.

Signed this day of ,2023.

Andrew Trevino

SIGNED on March 30, 2023.

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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